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SERVED 
Mar 27 2957 
FEDERAL MARITIME BOARD 


FEDERAL MARITIME BOARD 


No. 1758 
AME RICAN UNION TRANSPORT, INC. 
v. 
RIVER PLATE & BRAZIL CONFERENCES 
(And the Member Lines thereof) 


Submitted January 30, 1957 Decided March 25, 1957 

Respondents found to have violated provisions of section 15 of the 
Shipping Act, 1916, as amended, in failing to file with the 
Board for approval and in effectuating an agreement prohi- 
biting the payment of brokerage on locomotives shipped from 
New York, N. Y. to Rio de Janeiro, Brazil. 

Complainant found not entitled to reparations as brokerage was not 
earned by complainant, and such payment would result in an 
indirect rebate to the consignee in violation of section 16 of 
the Shipping Act, 1916, as amended. 

George F. Galland and William J. Lippman for complainant. 
Elmer C. Maddy and George F. Foley, for respondents. 
REPORT OF THE BOARD 
(Clarence G. Morse, Chairman, Ben H. Guill, Vice 
Chairman, Thomas E. Stakem, Jr., Member) 
This case arises out of a complaint filed under section 22 of 
the Shipping Act, 1916, as amended, (the Act), by American Union 
Transport, Inc. (herein '"AUT"), against River Plate & Brazil 
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Conference and the member lines thereot!/ (herein the Conference”), 
alleging that the Conference adopted an agreement on June 12, 1952, 


neither filed with, nor approved by, the Board in violation of section 

15 2/ of the Act, pursuant to which brokerage otherwise earned by 

AUT was withheld by the Conference. Reparations in the amount of 
brokerage withheld are demanded by AUT. The Conference contends 
that it did not violate section 15 of the Act, as alleged, that the payment 
of brokerage here would have resulted in a violation of section 16 of the 
Act, that brokerage was not, in fact, earned, and that AUT had directly 
competed with the Respondent for the very business upon which it now 
demands brokerage thereby negating any claim which AUT may have had 


for the brokerage. 


/ 2 : Agee A = A 
= The Booth Steamship Company, Limited; Brodin Line (Joint Service 


of Rederiaktiebolaget Disa; Rederiaktiebolaget Poseidon; Angfartyg- 
saktiebolaget Tirfing); Cia. Argentina de Navegacion Dodero, A. A.; 
Dampskibsselskabet Torm (Torm Line); Flota Mercante Del Estado; 
Holland Interamerica Line (Joint Service of N. V. Nederlandsch- 
Amerikaansche Stoomvaart-Maatschappij "Holland-Amerika Lijn"; 

Van Nievelt, Goudriaan & Co's Stoomvaart-Maatschappij N. V. ); 
International Freighting Corporation, Inc. (I. F.C. Lines); Ivaran 
Lines (Joint Service of A/S Lise; Aktieselskapet Ivarans Rederi; 

A.S. Besco; Skibsaktieselskapet Igadi); Lamport & Holt Line, Ltd. ; 
Lloyd Brasileiro (Patrimonio Nacional); Mississippi Shipping Company, 
Inc. (Delta Line); Moore-McCormack Lines, Inc. (American Republics 
Line); The Northern Pan-America Line, A/S; Norton Line (Joint 
Service of Rederiaktiebolaget Svenska Lloyd; Stockholms Rederiaktie- 
bolaget Svea; Rederiaktiebolaget Fredrika; Southern Cross Line (Joint 
rates of A/S J. Ludwig Mowinckels Rederi; Westfal-Larsen & Co., 
A/S). 


2/ Section 15, (46 U.S.C. A. 814) is attached. 
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This same controversy was initiated as an anti-trust suit in the 


United States District Court for the Southern District of New York. It 
was there dismissed on the ground that this Board has primary exclusive 
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jurisdiction, American Union Transport, Inc. v. River Plate & Brazil 
Conferences, 126 F. Supp. 91, (1954), and the dismissal was affirmed 
by the United States Court of Appeals, 222 F.2d. 369, (C.C. A. 2d 
1955). 

Hearings were held before an examiner who served his Recommen- 
ded Decision on October 25, 1956. Exceptions were filed by AUT and 
the Conference, and oral argument was made to the Board thereon on 
January 30, 1957. 

The Facts. 

AUT is a registered freight forwarder, a broker, owner and 
charterer of vessels, and a water carrier. The Conference, a group 
of steamship lines, are common carriers by water between ports of 
the United States and Canada (save the Pacific coast of the United 
States and Canada, and Newfoundland) and ports in Uruguay, Paraguay, 
Argentina and Brazil. 

The Conference operates pursuant to Agreement No. 59, on file with, 
and approved by, the Board. This agreement provides in part: 

"4. No freight brokerage shall be paid in excess of 

one and one quarter percent (1-1/4%) on the amount 


of freight paid in accordance with the tariff. 
* K ak 5 *K ™% 
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The members of each Conference, .... shall, at 
any meeting of the Conference, consider and pass 
upon the ordinary routine business of the Conference, 
and upon any matter involving discriminations, 
tariffs, freights, commissions, brokerages .... 
governing south bound transportation..." 

and Rule 10 of Respondent's Tariff No. 11 provides: 
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"Brokerage 

Freight brokerage ... may be allowed only to bona fide 

brokers whose actual business shall be brokerage and 

freight between ocean carriers and the general shipping 

public, ... freight brokerage shall be paid only on the 

following understanding which shall be written or 

stamped on all brokerage bills: 

"In compliance with Section 16 of the Shipping 
Act, 1916,payment by the carrier and acceptance 
of freight brokerage by the broker are on the 
strict understanding that no part of the brokerage 
shall revert to the shipper or consignee, and that 
the business of the broker is in no sense sub- 
sidiary to that of the shipper of consignee...'" 

The Estrado de Ferro Central do Brazil (herein “Central™), an 
instrumentality of the Government of Brazil, purchased 120 loco- 
motives and spare parts therefor from the Baldwin-Lima-Hamilton 
Corporation, the International General Electric Company, and the 
Montreal Locomotive Works, Ltd. The general agent of Lloyd 
Brasileiro (herein "Lloyd"), a member of the Conference and a 
Respondent herein, another instrumentality of the Brazilian Govern- 
ment, acted as Central's fiscal agent in the transaction. Upon learn- 
ing of the purchase, both AUT and the Conference attempted to secure 
the business of transporting the locomotives. Each was aware that the 
other was competing for the business but 
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neither was aware of the rates quoted by the other. The rates offered 
by the Conference were acc epted by Central. 
On May 7, 1952, the Conference quoted rates to Central, appli- 
cable only where "(t)he Conference will receive the contract for 
transportation of the total of 120 locomotives." 3/ On May 13, 1952, 


3/ No mention is made therein as to the spare parts. 
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Lloyd advised Central it would “undertake transportation of the loco- 
motives purchased by your railroad. . . in accordance withthe... 
[offer] laid down in the letter of 7th inst. from the same Conference.” 
On May 14, 1952, Lloyd was "entrusted with the transportation of the 
120 Diesel-electric locomotives . . . at the freight rates submitted 

in the letter of the Freight Conference . . ." This letter also advised 
Lloyd that Central (the consignee) had decided to appoint AUT as "its 
broker" in charge of arranging the shipments. 

On May 16, 1952, Central advised AUT that it had decided “to 
entrust Ocean Transportation of the 120 diesel electric locomotives 
under construction in the States and Canada for the Central to Lloyd 
Brasileiro as members of the Freight Conference and at the price 
quoted to this railroad in a letter of seventh instant by the Conference. 
Likewise it was decided to appoint American Union Transport, Inc., as 
broker in charge of negotiation and arrangement in connection with the 
shipments by Lloyd Brasileiro or another member of the Conference, 
without any charge to Central." 
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Thus all the locomotives were to move via Conference vessels 
pursuant to the understanding between Central and the Conference, 
and all arrangements for their shipment were to be handled by AUT 
without any charge to Central therefor, pursuant to the understanding 
between Central and AUT. 

Subsequent to the letters above mentioned but prior to the time 
any of the locomotives were shipped, the Conference, at a Special 
Joint Executive Meeting on June 12, 1952, considered whether or not 
brokerage should be paid on the locomotives, and in view of the fact 
that AUT had competed with the Conference for this business, and since 
the business was closed with Central by the Conference directly, con- 
cluded that no brokerage would be payable to AUT on these locomotives. 
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This action®/ dated June 12, 


e On June 11, 1952, the Conference Chairman advised all members: 

A Special Joint Executive meeting of the Conference is called 
for 2:30 P.M., THURSDAY, June 12th to determine whether or not 
Brokerage shall be paid to American Union Transport Company, 
subsidiary, or associated companies on the 120 Locomotives closed 
in Rio with the Central Railroad of Brazil for which, we are in- 
formed, the American Union Transport now has been appointed 
freight forwarder. 

"In view of the fact that the American Union Transport Company 
and/or its associates negotiated for these locomotives as a com- 
petitor carrier, underquoting existing Conference rates, forcing the 
Conference to markedly reduce its rates to secure this business, 
it is believed by several lines that even though they have been appoint- 
ed freight forwarders by the Central Railroad of Brazil, they are per- 
forming no service whatsoever for our members lines and therefore 
are not entitled to brokerage." The minutes of this meeting as signed 
by the Chairman reveal: 

"The Chair advised this meeting had been called to consider 
whether or not brokerage should be paid on the 120 locomotives 
closed for account of Conference members by direct negotiation of 
Conference representatives with the Central Railroad of Brazil. 

“After discussion it was proposed that no brokerage be paid on 
the 120 Locomotives closed direct in Brazil with the Central Railroad 
of Brazil by Conference representatives, and on ballot vote the pro- 
posal was approved. 

"On motion, seconded and carried, the meeting thereupon ad- 
journed." 
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1952, was not filed with the Board for approval. 

AUT was not advised of this Conference action until its bills for 
brokerage to Moore-McCormack Lines were returned to AUT, unpaid, 
on October 14, 1952, with the explanation that the line could not pay it 
due to the Conference action of June 12, 1952. AUT protested the 
action to the Conference Chairman who replied that the record failed 
to show that AUT rendered any services to merit brokerage. 

All the locomotives which were shipped out of New York moved 
via Lloyd vessels and the shipments out of Montreal, Canada, were 
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carried by Moore-McCormack Lines, Lamport-Hold, Inc., and Inter- 
national Freighting Corporation, all Conference members. 

Central purchased spare parts for the locomotives from the 
manufacturers which were shipped along with the locomotives. 
Brokerage on these spare parts was paid by the lines in some, but 
not all, instances. 

Pursuant to its understanding with Central, AUT as freight 
forwarder coordinated the manufacturer's delivery dates with the 
Conference's sailing schedules, supervised overland transportation 
from the manufacturer to the carrier, reserved space, made actual 
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bookings, prepared bills of lading, documented shipments for export, 
arranged for certification of consular invoices, delayed overland 
transportation where necessary to avoid railroad demurrage, and 
prepared export declarations. 

In accordance with the directions of Central, AUT booked all of 
the locomotives which moved out of New York on Lloyd vessels. On 
the Montreal shipments, AUT advised Central of the availability of 
vessels, but the record fails to show that in any instance the actual 
designation of a carrier was made by AUT; on the contrary, it is 5/ 
clear that Central reserved to itself the right to designate the vessel. 

The record clearly establishes that the Respondents have been 
content in the past to pay brokerage wherever the forwarder-broker 


was merely “identified with the cargo." 


5/ . ; 
By letter of August 5, 1952, Central advised AUT that in the event 


Lloyd had no vessel available, AUT was to advise Central of available 
Conference vessels after which "a reply will be promptly sent to you, 
authorizing or not the shipment on the reported vessel;. . ." 
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Findings and Recommendations of the Examiner 

The examiner concluded that (1) the June 12, 1952, action of the 
Conference was an agreement within the meaning of Section 15 of the 
Act, which was not filed with nor approved by the Board, and that in 
executing the terms of the agreement, the Conference violated section 
15 of the Act; (2) AUT earned brokerage on the 
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locomotives and parts shipped out of New York; (3) that the refusal of 
Lloyd to pay brokerage was not in the exercise of its own managerial 
discretion; and (4) the transportation of the locomotives and spare parts 
from Montreal to Rio de Janeiro was not within the Board's jurisdiction. 

The examiner also recommended that the Board order the Con- 
ference to pay AUT reparations in the amount of $7, 330.41, with 
interest, and that the fact of violation of section 15 be referred to the 
Department of Justice for appropriate action. 
Exceptions 

AUT excepted to the examiner's conclusion that the Board was 
without jurisdiction as to the shipments originating in Montreal on the 
ground that the Conference's basic agreement, as approved, pertained 
to Canadian as well as United States ports, and further, that the wrong- 
ful act - the effectuation of the unfiled section 15 agreement - occurred 
within the jurisdiction of the Board and only the damages flowing there- 
from occurred in Canada. AUT also claims that both the Board and 
Respondents are estopped from asserting that we have no jurisdiction 
over the Canadian shipments in view of the positions taken by the Board 


and the Conference when this matter was argued before the Courts. 8/ 


6/7 Both the Board and Respondents there argued that the matters set 
forth in the complaint were within the exclusive primary jurisdiction of 
the Board, but the com 1gint merely alleged that the locomotives were 
“shipped from North pecactes ports to Brazil" and there was nothing 
before the Court to indicate that any of the shipments originated in 
Canada. 
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Respondents contend that (1) their action of June 12, 1952, was 
within the scope of their approved basic agreement, (2) AUT forfeited 
any right to brokerage by acting contrary to the best interests of the 
Conference when it competed, as a carrier, with the Conference for 
the business in the first instance, and (3) AUT is not entitled to 
brokerage on the carryings made by Lloyd because in refusing to pay 
the brokerage, Lloyd was merely exercising its own independent 


managerial discretion. 


Discussion and Conclusions 

We first inquire whether the Conference action of June 12, 1952, 
constituted an agreement, or a modification of an agreement, required 
to be filed with the Board for approval prior to its effectuation under 
section 15 of the Act, or whether it was merely a routine action taken 
within the scope of the basic agreement. While it is true that the 
Conference's Tariff Rule permits the member lines to pay brokerage - 
when earned - at their discretion, historically the Respondents have 
been paying brokerage to forwarder-brokers where such person has 
merely been “identified with the cargo.“" The Conference action of June 
12 thus amounted to a new course of conduct for its members in rela- 
tion to the payment of brokerage, i.e., it prohibited the payment of 
brokerage regarding specified shipments. It represents therefore a 
modification of an existing agreement which, because it was calculated 
to control, regulate, prevent, or destroy competition, and provided 
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for an exclusive, preferential or cooperative working arrangement, 
was required to be filed under section 15 of the Act with the Board 
for approval prior to its effectuation. 
Although we indicated in Agreements and Practices re 
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Brokerage, u/ 3 U.S.M.C. 170 (1949), (herein Docket No. 657), that 
we would not object to the establishment by Conferences of reasonable 
rules and regulations preventing the payment of brokerage which would 
be in violation of the Act, we neither intended to grant, nor could we 
grant, advance approval of a rule or regulation concerning the payment 
of brokerage directed solely at one forwarder-broker or particular 
shipment. Had the Conference action of June 12, 1952, been one of 
general and prospective applicability and by its terms designed to pro- 
hibit the payment of brokerage which would be in violation of the Act, 
it would have fallen within the meaning of our language in Docket No. 
657, but that issue is not presented here. We note that the approved 
basic agreement authorized Respondents to "consider and pass upon... 
any matter involving... brokerages." Approval of that language did not 
constitute a "cover of authority" under which any future agreements by 


t/a 


‘Nor is anything herein to be construed as a prohibition against 
carriers,acting under a conference agreement, from establishing all 
reasonable rules and regulations which will prevent the payment of 
brokerage under circumstances which would violate the Act, or as a 
prohibition on the amounts which they may pay." 
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Respondents concerning brokerage were given prior approval. Com- 
pare Isbrandtsen v. United States, 211 F.2d 51 (1954). 
Since this action did constitute an agreement or a modification of 


an agreement, required to be filed for approval and since it was not 
filed and was effectuated by the Respondents, section 15 of the Act was 
violated. In Pacific Westbound Conference et al. v. Leval & Co., Inc., 
269 F 2d 541 (1954) the Supreme Court of Oregon said: 


"Section 814 of Title 46 U.S.C. A., [section 15 of the 
Act], hereinbefore set out, provides that the term ‘agree- 
ment’ as used in the Act includes ‘understandings’ and ‘other 
arrangements’. and that all agreements, modifications or 
cancellations made subsequent to the organization of the 
Commission under the Act shall be lawful only when approved 
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by the Commission and that it shall be unlawful directly 
or indirectly, to carry out any agreement or understand- 


ing or practice until approved.” (underscoring is original). 
See also Isbrandtsen v. United States, supra and River Plate and Brazil 
Conference, et al. v. Pressed Steel Car Company, Inc., 124 F. Supp. 
99 (1954). Whether or not we would approve a similar agreement if it 
had general, prospective application we need not here decide. 

We next consider whether the payment of brokerage to AUT by 
the Conference would have been in violation of section 16 of the Act. 8/ 
As we have seen, AUT performed freight forwarding services for the 


consignee without compensation therefor and relied upon 


87 = . 
— Section 16 of the Act (46 U.S.C. A. 815) is attached. 
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brokerage from the carriers for its full compensation, i.e., for its 
services as a freight forwarder and for its services, if any, asa 
broker. Under this arrangement the consignee was to have property 
transported at less than the rate of the transportation therefor, toget- 
her with the cost of the incidental services in connection therewith. 
This is the evil which Congress had in mind when it stated that it shall 
be “unlawful for any. . . consignee, forwarder, broker. . . 
knowingly and willfully, directly or indirectly, .. . by any. 
unjust or unfair device or means to obtain or attempt to obtain trans- 
portation by water for property at less than rates or charges which 
would otherwise be applicable." 9/ The waiving of a freight forwarding 
fee from the consignee and the collection thereof from the carrier 
under the guise of brokerage would be an indirect rebate to the con- 
signee to the extent that the brokerage payment included the cost of the 


9/ . 
— Section 16 of the Act (46 U.S.C. A. 815) is attached. 
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freight forwarding services and therefore an "unjust or unfair device 
or means." 

Since on this record it is clear that AUT performed services for 
Central gratis, and expected compensation therefor from the carriers 
in the nature of brokerage payments, the payment of such brokerage to 
AUT would have resulted in an indirect rebate to Central, which we 
could not permit. Even if brokerage was otherwise recoverable we 
would not order it paid where such payment 
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would countenance a violation of section 16 of the Act and thus be 
illegal. In Keogh v. C. & N.W. Ry. Co., 260 U.S. 156 (1922), the 
Supreme Court denied the award of treble damages to a shipper on the 
theory that such an award "might, like a rebate, operate to give him a 
preference over his competitors." See also Terminal Warehouse Co. 
v. Penna. R. Co., 297 U.S. 511 (1935). The fact that the consignee 
here was a government agency has no bearing on the issue. We find 
nothing in the Shipping Act which exempts from the provisions of sec- 
tion 16 any designated shipper or class of shippers. Although the pro- 
visions of section 16 prohibit the payment of brokerage in this case, 
brokerage could not be recovered here, section 16 notwithstanding, 
simply because brokerage was not earned. Brokerage has been defined 
as securing cargo for the ship. Agreement No. 7790, 2U.S.M.C. 775 
(1946). Clearly, on this record, AUT did not secure the cargo for the 
ship. On the contrary, it is apparent that the transportation was sold 
directly by the Conference to Central, and that Central reserved to 
itself the right to select the individual carrier in every instance. Of 
all the services performed by AUT in connection with these shipments-- 
arranging overland transportation to shipside, coordinating manu- 
facturer's delivery dates with steamer sailings, procuring consular 


invoices, customs declarations and export permits, reserving space, 
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booking the cargo, preparing bills of lading, and advising Central when 
to expect shipments -- 


[FMB Report - 15] 
only the preparing of bills of lading may be construed to be the per- 
formance of a duty which is the carrier's, and that duty on the carrier 
arises only after'the shipper, or his agent, supplies the carrier with 
a complete description of the goods to be shipped. The other functions 
performed by Complainant cannot be said to be functions which, in the 
absence of AUT's performing them, would be performed by the carriers. 
The duty to bring the locomotives alongside the vessel, ready for ship- 
ment, is a duty of the shipper, not the ship. They were ordinary 
freight forwarder services. We must conclude therefore, that broker- 
age was not earned by AUT with regard to any of these locomotives. 

However, as we stated in Agreement and Practices Pertaining 
to Brokerage - Pacific Coast European Conference, Docket No. 767, 
November 30, 1955, since it is desirable that a more definitive guide 
be established whereby Conferences may readily distinguish between 
routine agreements which néed not be filed with the Board and those 
which require specific approval under section 15, a rule-making pro- 
ceeding for the definition of such agreement will be initiated. 

In view of the want of clarity in prior Board decisions pertaining 
to both the requirement of filing of agreements under section 15 and 
the waiving of freight forwarding fees where brokerage is to be collec- 
ted, we shall not take any action against any of the parties herein 
aimed at the collection of 


[FMB Report - 16] 
penalties provided for in section 15 and 16 of the Act. 
As to AUT's claim for reparations in the amount of brokerage 


withheld by the Respondents on the spare parts, without considering 
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whether section 16 would prohibit an award, we find and conclude that 
AUT has failed to prove that it is entitled to such payment by reason 
of having secured such cargoes for the vessels. 

In view of the foregoing we find it unnecessary to discuss 
Respondent's contention that AUT forfeited any claim it may have had 
to brokerage by competing with the Conference initially contrary to 
the Conference's best interest. 

Although what we have said above obviates decision or comment 
on the contention of complainant that we are now estopped from de- 
claring that we have no jurisdiction over shipments originating in 
Canada destined for South America, we wish to point out that this 
agency's jurisdiction is as set out in statute, and we cannot, by our 
own act or omission, enlarge, or divest ourselves of, that statutory 
jurisdiction. 

Other contentions and arguments advanced by the parties have 
been considered but have not been specifically mentioned as they do 
not affect the foregoing conclusion. 

An appropriate order will be entered. 

By the Board. 
| /s/ JAMES L. PIMPER 
James L. Pimper 


Secretary 


[FMB Report - 17] 
APPENDIX 
Section 15. That every common carrier by water, or other 
person subject to this Act, shall file immediately with the board a true 
copy, or if oral, a true and complete memorandum, of every agree- 
ment with another such carrier or other person subject to this Act, 
or modification or cancellation thereof, to which it may be a party or 
conform in whole or in part, fixing or regulating transportation rates 
or fares; giving or receiving special rates, accommodations, or other 
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special privileges or advantages; controlling, regulating, preventing, or 
destroying competition; pooling or apportioning earnings, losses, or 
traffic; allotting ports or restricting or otherwise regulating the number 
and character of sailings between ports; limiting or regulating in any 
way the volume of character of freight or passenger traffic to be carried; 
or in any manner providing for an exclusive, preferential, or coopera- 
tive working arrangement. The term "agreement" in this section in- 
cludes understandings, conferences, and other arrangements. 

The board may by order disapprove, cancel, or modify any 
agreement, or any modification or cancellation thereof, whether or not 
previously approved by it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, importers, or ports, 
or between exporters from the United States and their foreign compet- 
itors, or to operate to the detriment of the commerce of the United 
States, or to be in violation of this Act, and shall approve all other 
agreements, modifications, or cancellations. 

Agreements existing at the time of the organization of the board 
Shall be lawful until disapproved by the board. It shall be unlawful to 
carry out any agreement or any portion thereof disapproved by the 
board. 

All agreements, modifications, or cancellations made after the 
organization of the board shall be lawful only when and as long as 
approved by the board, and before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, directly or in- 
directly, any such agreement, modification, or cancellation. 

Every agreement, modification, or cancellation lawful under this 
section shall be excepted from the provision of the Act approved July 
second, eighteen hundred and ninety, entitled "An Act to protect trade 


and commerce against unlawful restraints 
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and monopolies", and amendments and acts supplementary thereto, 
and the provisions of sections seventy-three to seventy-seven, both 
inclusive, of the Act, approved August twenty-seventh, eighteen 
hundred and ninety-four, entitled "An Act to reduce taxation, to pro- 
vide revenue for the Government, and for other purposes, * and 
amendments and acis supplementary thereto. 

Whoever violates any provision of this section shall be liable to 
a penalty of $1, 000 for each day such violation continues, to be re- 
covered by the United States in a civil action. 

Section 16. That it shall be unlawful for any shipper, consignor, 
consignee, forwarder, broker, or other person, or any officer, agent, 
or employee thereof, knowingly and willfully, directly or indirectly, by 
means of false billing, false classification, false weighing, false re- 
port of weight, or by any other unjust or unfair device or means to 
obtain or attempt to obtain transportation by water for property at less 
than the rates or charges which would otherwise be applicable. 

That it shall be unlawful for any common carrier by water, or 
other person subject to this Act, either alone or in conjunction with 
any other person, directly or indirectly -- 

First. To make or give any undue or unreasonable preference 
or advantage to any particular person, locality, or description of 
traffic in any respect whatsoever, or to subject any particular person, 
locality, or description of traffic to any undue or unreasonable pre- 
judice, or disadvantage in any respect whatsoever. 


Second. To allow any person to obtain transportation for property 


at less than the regular rates or charges then established and enforced 
on the line of such carrier by means of false billing, false classifi- 
cation, false weighing, false report of weight, or by any other unjust 
or unfair device or means. 

Third. To induce, persuade, or otherwise influence any marine 
insurance company or underwriter, or agent thereof, not to give a 





[FMB Report - 18] 
17 

competing carrier by water as favorable a rate of insurance on vessel 
or cargo, having due regard to the class of vessel or cargo, as is 
granted to such carrier or other person subject to this Act. 

Whoever violates any provision of this section shall be guilty 
of a misdemeanor punishable by a fine of not more than $5, 000 for 
each offense. 
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SERVED 
March 28, 1957 
FEDERAL MARITIME BOARD 


At a Session of the FEDERAL MARITIME BOARD, held at its offices 
in Washington, D. C., on the 25th day of March A.D. 1957 


No. 1758 
AMERICAN UNION TRANSPORT, INC. 
v. 
RIVER PLATE & BRAZIL CONFERENCES, 
(And the Member Lines thereof) 


These matters being at issue upon complaint and answer on file, 
and having been duly heard and submitted by the parties, and full in- 
vestigation of the matters and things involved having been had, and the 
Board having made and entered of recordits report, which report is 
hereby referred to and made a part hereof: 

It is ordered, That respondents River Plate & Brazil Conferences 
and the member lines thereof be, and they are hereby, notified and 
required to hereafter abstain from concerted action herein found to be 
in violation of section 15 of the Shipping Act, 1916, as amended; 


[FMB Order - 2] 


It is further ordered, That the request of American Union Trans- 


port, Inc. for the award of reparations be, and it is hereby, denied; 
and 

It is further ordered, That these proceedings be, and they are 
hereby, discontinued. 
By the Board. /s/ JAMES L. PIMPER 


James L. Pimper 
Secretary 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AME RICAN UNION TRANSPORT,INC. - 
PETITIONER 
Vv. : Docket No. 13866 


UNITED STATES OF AMERICA and 
FEDERAL MARITIME BOARD 


Respondents 


PETITION FOR REVIEW 


1. This is a petition for review of an order of the Federal 
Maritime Board (hereafter called the Board) entered under the 
Shipping Act, 1916, 46 U.S.C. 801 et seq. Before enactment of 
Public Law 901, 81st Congress, 5 U.S.C. 1031 (The Hobbs Act), 
the order would have been reviewable under 46 U.S.C. 830 - in 
consequence whereof it is now reviewable under 5 U.S.C. 1031 ff. 
This Court has jurisdiction under 5 U.S.C. 1032. Venue is in this 
Court under 5 U.S.C. 1033. The United States of America is named 
as a respondent under 5 U.S.C. 1034. The Federal Maritime Board 
is named as a respondent under Rule 38(a) of this Court. 


[Pet. for Rev. - 2] 
2. Copies of the order under review and the report on which it 
was entered are annexed as Exhibits A and B, respectively. The 
order was entered March 25, 1957, in a proceeding entitled American 


Union Transport, Inc. v. River Plate and Brazil Conferences, et al., 
Docket No. 758. 
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3. Docket No. 758 was initiated June 14, 1954. On that date the 
petitioner, American Union Transport, Inc. (hereafter called AUT), 
filed with the Board a complaint under Section 22 of the Shipping Act, 
46 U.S.C. 821. The respondents named in the complaint were the 
River Plate and Brazil Conferences (hereafter called the Conference) 
and the member lines thereof. The Conference is a private rate-fixing 
group of steamship lines operating in the foreign commerce of the 
United States from United States and Canadian Atlantic ports to Brazil. 
The Conference was organized under an agreement filed with and 
approved by the Board. That agreement is known as FMB No. 59. 

4. In its complaint in Docket No. 758, AUT alleged that the 
Conference and its member lines (all of whom were engaged in the 
foreign commerce of the United States) - 

(a) Entered into an agreement on June 12, 1952, to 

refuse payment of freight brokerage to 


[Pet. for Rev. - 3] 
AUT on 120 diesel locomotives and parts shipped 
from North American ports to Brazil between June 
24, 1952, and February 10, 1954, for which loco- 
motives and parts AUT served as freight broker 
and forwarder. 
Such agreement was unlawful because it was not 
approved by the Board, as required by Section 15 
of the Shipping Act, 46 U.S.C. 814. 
Pursuant to the agreement of June 12, 1952, the 
Conference lines which transported the afore- 
mentioned locomotives and parts refused to pay 
brokerage to AUT; and their refusal was caused 
by the aforementioned unlawful agreement of 
June 12, 1952, in the absence of which they 
would have paid brokerage in the sum of 
$11, 738.52. 
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Reparation was demanded in the sum of $11, 738.52, with 
interest. 
9. Before instituting the proceeding before the Board, AUT 
filed an antitrust suit on the identical claim in the United States 
District Court for the Southern District of New York. The defendants 


in the court action (the Conference and various 


[Pet. for Rev. - 4] 
member lines) moved to dismiss on the ground that the claim was 
within the exclusive jurisdiction of the Federal Maritime Board. The 
Board itself intervened in the antitrust suit and joined the defendants 
in moving to dismiss for want of jurisdiction in the court. The Court 
granted the motions of the defendants and the Board and dismissed the 
complaint in its entirety. American Union Transport, v. River Plate 
& Brazil Conferences, 126 F.Supp. 91 (DCNY, 1954), aff'd. 222 F.2d 
369 (C. A. 2, 1955). 

6. After dismissal of the antitrust suit, the Conference and its 
members answered the complaint in the Board proceeding. The 
answer admitted that respondents had entered into the agreement of 
June 12, 1952, to refuse payment of freight brokerage to AUT (but 
denied that such agreement was unlawful). It admitted also that, but 
for that agreement, the brokerage demanded by AUT would have been 
paid. The answer set forth the following affirmative defenses, among 
others: (1) that AUT had not earned brokerage; (2) that respondents' 
refusal to pay brokerage was justified because AUT had competed with 
the respondent steamship lines; (3) that the Board had no jurisdiction 
over three of the respondent lines which had transported certain of 


the locomotives and parts 


[Pet. for Rev. - 5] 
from Montreal, Canada to Brazil. The answer included no allegation 
that brokerage would have been illegal. 
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7. The case was heard before a hearing examiner who upheld 
the complaint and recommended award of reparation equal to the sum 
demanded, minus the brokerage attributable to shipments loaded at 
Montreal - as to which shipments he held (despite the Board's claim 
of exclusive jurisdiction in the antitrust suit) that the Board had no 
jurisdiction. Complainant and respondents excepted to the examiner's 
report and the exceptions were argued before the Board. Thereafter 
the Board issued the report on which was entered the order here under 
review. 

8. The Board upheld the examiner's ruling that the agreement 
violated section 15 of the Shipping Act, as alleged by AUT, but the 
Board refused to award reparation claimed by AUT under section 22 
of the Shipping Act "for the injury caused by such violation." 

9. The stated grounds for denying reparation to AUT were (1) 
that payment of brokerage would have constituted an indirect rebate to 
the consignee in violation of section 16 of the Shipping Act, 46 U.S.C. 
815; and (2) brokerage was not "earned" by AUT. Both conclusions 
are contrary to law 


[Pet. for Rev. - 6] 
and in conflict with the undisputed facts of record. 

10. The Board's ruling that payment of brokerage to AUT would 
have constituted an indirect rebate was based upon the fact that AUT 
had not collected a "forwarding fee" from the consignee of the loco- 
motives and parts in Brazil. That ruling is in error because: 

(a) AUT was not obligated to charge a forwarding 

fee. Section 16 of the Shipping Act (46 U.S.C. 
815) does not prohibit the collection of brokerage 
by a broker or forwarder from an ocean carrier, 
and has no relation to the question whether a for- 
warder or broker may or must charge (in addition 


to brokerage paid by the carrier) a forwarding fee 
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paid by a shipper or consignee. 

(b) The collection of brokerage by brokers and 
forwarders, and the payment thereof by 
carriers (with or without the payment of a 
forwarding fee by a shipper or consignee) 
is recognized as lawful under decisions and 
rules of the Maritime Board and its pre- 
decessors - which decisions and rules were 
in effect at the time of all transactions involved 
in this proceeding. 

(c) Payment of the brokerage claimed by AUT could 
not constitute a rebate because the Conference 
tariff authorized payment of such brokerage at 
1-1/4% of ocean freight to bona fide brokers, of 
which AUT was one. No brokerage money was to 
be shared by AUT with the shipper or consignee of 
the locomotives nor would the shipper or consignee 


of the locomotives recieve any 


[Pet. for Rev. - 7] 
preference or advantage over any other shipper 
if brokerage were paid to AUT. 

(d) Brokerage was in fact paid to AUT on spare parts 
that moved simultaneously with and under circum- 
stances identicial to those governing the shipment 
of locomotives. The payment of such brokerage 
was not condemned in the Board's opinion. 

(e) Insofar as the Board purported to rely on section 
16 of the Shipping Act to deny reparation with res- 
pect to shipments originating in the Port of Montreal, 





the Board gave extraterritorial application to a 





[ Pet. for Rev. - 7, 8] 
24 


statute of the United States by giving it effect in 
Canadian territory and in relation ,to Canadian 

commerce. In so doing, the Board exceeded its 
jurisdiction. 

11. In holding that brokerage was not "earned", the Board acted 

in disregard of uncontradicted evidence of record, in that: - 

(a) It was and is the universal practice of the Conference 
lines to pay brokerage to brokers and forwarders per- 
forming functions identical to those performed by AUT 
in this instance. 

(b) The respondents admitted in the Board proceeding 
that they would have deemed brokerage earned for 
the same services by any forwarder or broker other 
than AUT - against whom respondents sought, through 
concerted denial of brokerage, to retaliate because AUT 
had attempted to compete with respondents in the foreign 
commerce of the United States. 

(c) The respondents admitted in the Board proceeding that 
brokerage would have been paid to AUT except for the 
agreement which the Board has pronounced unlawful. 


<i 
[Pet. for Rev. - 8] 
(d) Among the services for which brokerage is paid is 

the procurement of cargo for a vessel. Many of the : 
locomotives here involved were expressly procured 4 
by AUT for certain carriers, and their routing by | 
the carriers which handled them was in all instances 
influenced by AUT, in its capacity as broker-forwarder; ot 
and AUT performed other services for which the respon- 2: | 


dent carriers pay brokerage in accordance with uni- 
versal practice and the provisions of their tariff. 
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12. In addition to the errors above set forth, the Board commit- 

ted error in that it: - 

(a) Disregarded Rule 5(g) of its Rules of Practice and 
Procedure, requiring that the answer to a com- 
plaint "shall give notive of issues controverted in 
fact or law." Respondents’ answer in the Board 
proceeding tendered no issue as to the illegality 
of the brokerage payments claimed by AUT and 
withheld by such respondents; and the Board itself 
gave no notice to AUT, either in Docket 758 specifi- 
cally, or by any rule or notice of general applic- 
ability, that it asserted the matters of fact or law 
upon which it founded its decision. 

(b) In founding its decision upon matters of which both 
the Board and the respondents failed to give notice, 
the Board violated Section 5(a) of the Administrative 
Procedure Act, 5 U.S.C. 1004(a) requiring that 
persons entitled to notice of an agency hearing (as 
was AUT) be "timely informed" of the "legal 
authority and jurisdiction under which the hearing 
is to be held" and "the matters of fact and law 
asserted." 

(c) The Board issued and applied retroactively, to AUT 
alone, a new rule of substance without giving the pub- 
lic notice and opportunity for comment or hearing re- 
quired by section 4 of the Administrative Procedure 
Act. 


[Pet. for Rev. - 9] 
WHE REFORE, AUT requests that this Court set aside the 
Board's order here under review, and that it direct the Board to 
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modify such order or to enter a new order directing respondents to 
pay reparation to AUT in the full amount demanded in the Board 


proceeding. 
Respectfully submitted, 


GEORGE F. GALLAND 
Attorney for Petitioner 


1413 K Street, N. W. 
Washington 5, D. C. 
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BEFORE THE FEDERAL MARITIME BOARD 
WASHINGTON, D.C. 


AMERICAN UNION TRANSPORT, INC. ) 
Complainant 


Docket No. 758 
[Filed June 14, 1954] 


Vv. 


RIVER PLATE & BRAZIL CON- 
FERENCES, (And the Member Lines 
thereof) 1/ 


Respondents 


ee ee ee ee ee Se” 


COMPLAINT 

1. Complainant, American Union Transport, Inc., a New York 
corporation having its principal office and place of business at 17 
Battery Place, New York, N. Y., is a freight forwarder and broker, 
registered with the Maritime Board under General Order No. 72, and 
holding registration certificate 804. 

2. The respondent River Plate and Brazil Conferences (herein- 
after called the Conference) is a group of steamship lines operating in 
the foreign commerce of the United States from Canadian and United 
States Atlantic ports to Brazil. The Conference was organized and 
functions under Federal Maritime Board Agreement No. 59. 


1/ THE BOOTH STEAMSHIP COMPANY, LIMITED;BRODIN LINE 

(Joint Service of Rederiaktiebolaget Disa; Rederiaktiebolaget Poseidon; 
Angfartygsaktiebolaget Tirfing);CIA. ARGENTINA DE NAVEGACION 
DODERO, S. A. ;DAMPSKIBSSELSKABET TORM (TORM LINE);FLOTA 
MERCANTE DEL ESTADO;HOLLAND INTERAME RICA LINE (Joint 
Service of N. V. Nederlandsch-Amerikaansche Stoomvaart-Maatschappij 
“"Holland-Amerika Lijn"’;Van Nievelt, Goudriaan & Co.'s Stoomvaart- 
Maatschappij N. V. ); INTERNATIONAL FREIGHTING CORPORATION, 
INC. (I. F.C. Lines); IVARAN LINES (Joint Service of A/S Lise; 
Aktieselskapet Ivarans Rederi;A. S. Besco;Skibsaktieselskapet Igadi); 
LAMPORT & HOLT LINE, LTD. ;LLOYD BRASILEIRO (Patrimonio 
Nacional); MISSISSIPPI SHIPPING COMPANY, INC. (Delta Line) ;MOORE- 
McCORMACK LINES, INC. (American Republics Line); THE NORTHERN 
PAN-AMERICA LINE, A/S; NORTON LINE(Joint Service of Rederiaktie- 
bolaget Svenska Lloyd; Stockholms Rederiaktiebolaget Svea; Rederiaktie- 
bolaget Fredrika);SOUTHERN CROSS 'LINE(Joint Service of A/S J. 
Ludwig Mowinckels Rederi;Westfal-Larsen & Co., A/S). 
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3. The members of the Conference are the steamship companies 
referred to in footnote 1. The address of each company is shown in 
Exhibit A. 


[Complaint - 2] 

4. The Board's jurisdiction is founded upon Sections 15 and 22 of 
the Shipping Act, 1916, and Section 5(d) of the Administrative Procedure 
Act. 

5. As a freight forwarder and broker, complainant is engaged in 
the business of handling shipments in export trade from the United States 
to foreign countries, in the capacity of intermediary between shippers 
or consignees and the ocean carriers who transport their cargoes. The 
freight forwarding business is an integral and essential part of the 
foreign commerce of the United States. 

6. In many ocean trades, including the trade from Canadian and 
United States Atlantic ports to Brazil, freight brokers and forwarders 
are compensated for their services in connection with cargoes moving 
in such trades, through a brokerage commission paid by the ocean 
carrier at the rate of 1-1/4% of ocean freight. 

7. Under decisions, rules, and orders issued by this Board and 
its predecessor agency, it is and at all relevant times has been unlaw- 
ful for shipping conferences, by conference agreements, tariffs, rules, 
regulations, or otherwise, to prohibit the payment of freight brokerage 
by member lines of a conference; and this Board and its predecessors 
have consistently disapproved such conference prohibitions, and have 
thereby denied them exemption from the antitrust laws under Section 
15 of the Shipping Act, 1916. 

8. In the trade from Canadian and United States Atlantic ports to 
Brazil, payment of freight brokerage at rates up to 1-1/4% of the freight 
involved is authorized by Agreement No. 59 and by the Conference 
freight tariff filed thereunder, and is actually paid by the respondent 
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steamship lines to brokers and forwarders at the rate of 1-1/4% upon 
most cargo shipped in the trade with respect to which a broker or for- 
warder has been designated by the shipper or consignee. Except with 
respect to the shipments hereinafter described, the respondent steam- 
ship lines have regularly paid brokerage to complainant over a period of 
many years on cargo handled by complainant as broker or forwarder and 
shipped on vessels of such lines. 


[Complaint - 3] 

9. By letters dated May 7 and May 13, 1952, the Conference 
transmitted to Estrada de Ferro Central do Brasil (hereinafter called 
Central) an offer to transport on the ships of its member lines 120 
diesel locomotives from North American ports to Rio de Janeiro. On 
May 14, 1952, Central accepted the Conference offer by letter address- 
ed to respondent Lloyd Brasileiro, a steamship company holding mem- 
bership in the Conference. Central's letter of acceptance stated that 
complainant was appointed as the broker in charge of arranging shipments 
of the locomotives and conducting negotiations in connection therewith. 
The appointment of complainant as broker was confirmed by letter dated 
May 16, 1952 from Central to complainant. 

10. The aforesaid 120 locomotives and parts thereof were shipped 
from North American ports to Brazil on vessels of members of the Con- 
ference between June 24, 1952 and February 10, 1954, as more parti- 
cularly appears from Exhibit B. Complainant, as broker, reserved 
space on the vessels performing the transportation; scheduled the ship- 
ments; supervised the overland transportation of the cargoes from points 
of origin to seaboard; documented the shipments for export; prepared 
bills of lading therefor; procured certification of consular invoices by 
the Brazilian consul; arranged delivery to shipside; and performed 
other services of the type normally performed by brokers and forwarders 
in shipping the type of cargo involved. 
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11. The freight for the transportation of the 120 locomotives was 
$881, 449.00, and for the parts thereof shipped through March 10, 1954, 
$26, 279.21. But for the Conference action hereinafter described, broker- 
age would have been paid to complainant on those sums at the established 
rate of 1-1/4%, in the amount of $11, 738.52. 

12. By letter dated June 11, 1952, complainant booked space for 
the first two locomotives on a vessel of respondent Lloyd Brasileiro 
scheduled to sail June 20, 1952 from New York to Rio de Janeiro. Com- 
plainant's letter stated that brokerage would be due to complainant at the 
rate of 1-1/4% of the freight. 

13. On June 12, 1952, the Conference held a meeting at which its 
members agreed that no member line of the Conference would thereafter 


be permitted 


[Complaint - 4] 
to pay brokerage in any amount whatever on the freight for the 120 loco- 
motives (and parts therefor) hereinabove described. Such agreement 
was contrary to Agreement No. 59 filed with and approved by the Board; 
in conflict with the Conference Tariff filed with the Board; was never sub- 
mitted to the Board for approval as required by Section 15 of the Shipping 
Act; and was never approved. Moreover, the agreement was in violation 
of the Board's decisions, rules and orders hereinabove described in 
paragraph 7, which decisions, rules and orders provided that conference 
agreements and all other forms of conference action prohibiting payment 
of brokerage were and are unlawful and ineligible for approval. 

14. On June 12, 1952, the day following the date of complainant's 
letter to Lloyd Brasileiro, and the same date on which was held the 
Conference meeting described in paragraph 13, Lloyd Brasileiro replied 
to complainant's letter of June 11, stating that Lloyd Brasileiro would 
not pay brokerage on the locomotives referred to in complainant's letter 
of June 11, or on any of the locomotives for Central. 
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15. Thereafter, complainant caused the balance of the 120 loco- 
motives and parts therefor to be shipped on vessels of the following 
respondent steamship lines: I. F.C. Lines, Moore-McCormack, Lamport 
& Holt, and Lloyd Brasileiro - and submitted to such lines brokerage 
invoices covering such shipments. Complainant was thereupon in- 
formed that such invoices could not be paid, in consequence of the 
Conference action of June 12, 1952, as above described in paragraph 13. 

16. At various times after June 12, 1952, complainant was soli- 
cited orally and in writing by members of the Conference (who were in 
competition with one another for cargo) to book shipments of the loco- 
motives and parts in question by their respective vessels. Locomotives 
and parts were in fact booked by complainant and transported by the soli- 
citing carriers in consequence of such solicitation. 

17. Due to the Conference action of June 12, 1952, the respondent 
lines which transported the aforementioned 120 locomotives and parts 
therefor refused and still refuse to pay brokerage to complainant. But 
for the Conference 


[Complaint - 5] 
action of June 12, 1952, each of such lines would have paid brokerage 
at 1-1/4% on the freight for the aforementioned locomotives and parts, 
as authorized and contemplated by Agreement No. 59 and the Tariff 
filed thereunder. 

18. The Conference action of June 12, 1952 was unlawful under 
Section 15 of the Shipping Act, 1916 in that it constituted an unapproved 
agreement between common carriers by water in the foreign commerce 
of the United States, which agreement controlled, regulated, prevented, 
and destroyed competition among the Conference members in the matter 
of brokerage, and constituted a cooperative working arrangement among 
the Conference members with respect to brokerage - all such agreements 
being unlawful until approved by the Federal Maritime Board. 
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19. Even if the Agreement of June 12, 1952 had been submitted 
to the Board for approval or had been incorporated in the Conference 
Tariff, it would have been ineligible for approval and the Board would 
have been bound to disapprove it in accordance with the decisions, rules, 
and orders of the Board and its predecessor agency, hereinabove men- 
tioned in paragraph 7. 

20. By virtue of the failure of the Conference to obtain the Board's 
approval of its action of June 12, 1952, and by virtue of the repugnancy 
between such action and the applicable decisions, rules, and orders of 
the Board and its predecessor agency, the Conference action of June 12, 
1952 did not qualify for exemption from the antitrust laws but, on the 
contrary, remained fully subject to those laws and constituted a vio- 
lation thereof as well as of Section 15 of the Shipping Act, 1916. 

21. Under the antitrust laws, and particularly Section 4 of the 
Clayton Act (15 U.S.C. 15), complainant is entitled to maintain an action 
for treble damages and incidental relief against the respondents, and 
complainant has filed such an action against several of the respondents 
in the United States District Court for the Southern District of New York, 
which complainant believes to have primary jurisdiction of the matters 
herein stated. Complainant has been advised by counsel, however, that 
a court might hold that primary jurisdiction 


[Complaint - 6] 

is in the Board rather than in a court, and this complaint is therefore 

filed as a protective measure to prevent the running of the two-year 

Statute of limitations against complainant's claim. 

WHEREFORE, complainant requests: 

(a) That the Board call upon the respondents to satisfy this complaint 
by reScinding retroactively the Conference action of June 12, 1952, 
as hereinabove described, and by paying to complainant brokerage 
withheld through March 10, 1954 in the sum of $11, 738.52, with 
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interest from the date of the respective invoices, together with 
brokerage (and interest thereon) withheld on parts moving after 
March 10, 1954 and up to the date of final determination of this 
proceeding. 
(b) That upon failure of respondents to satisfy this complaint within 
15 days after service, the Board 
(1) Find, determine and declare that the Conference action 
of June 12, 1952 was and remains unlawful under Section 
15 of the Shipping Act, 1916, and a violation of the appli- 
cable decisions, rules, and orders of the Board and its 
predecessor agency; that the Conference action of June 
12, 1952 was not and is not within the exemption from the 
antitrust laws which Section 15 of the Shipping Act, 1916, 
confers upon agreements approved thereunder; and that 
the Conference action of June 12, 1952 remains fully 
subject to the antitrust laws. 
Order the Conference and its members to desist from 
continued violation of Section 15 of the Shipping Act, by 
rescinding retroactively the Conference action of June 
12, 1952. 
Determine whether it has jurisdiction to award reparation 
for the violations hereinabove set forth, and if the Board 
determines that it has such jurisdiction, that it direct 
respondents to pay reparation to complainant in the sum 
of $11, 738.52 for brokerage withheld, as hereinabove 
set forth, 
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through March 10, 1954, and further brokerage there- 
after withheld up to the final determination of this pro- 
ceeding, together with interest on all such brokerage. 
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AMERICAN UNION TRANSPORT, INC. 


By /s/ Eric Holzer 
Eric Holzer . 
Executive Vice President « 
17 Battery Place 
New York, New York 


| 
/s/ George F. Galland 
George F. Galland = 
Of Counsel: Attorney 


BECKER, MAGUIRE, REICH & se oe. Nee 
GALLAND | ENG oh 


839 17th Street, N. W. 
Washington, 6, D. C. 


Dated: 
Washington, D. C. 
June 10, 1954 
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[VERIFICATION] 
[JURAT ] 
[Complaint - 9] 
EXHIBIT A 
Addresses of Respondent Carriers 
Carrier Address 


The Booth Steamship Company 17 Battery Place 
New York, N. Y. 
(c/o Booth American Shipping Corp. ) 


Brodin Line 19 Rector Street 
New York, N. Y. 
(c/o Thor Eckert and Co., Inc.) 


Cia. Argentina de Navegacion 42 Broadway 
Dodero, S. A. New York, N. Y. 
(c/o Cosmopolitan Shipping Co., Inc.) 
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Carrier Address 


Torm Line 8-10 Bridge Street 
New York, N. Y. 
(c/o J. F. Whitney & Company) 


Flota Mercante del Estado 24 State Street 
New York, N. Y. 
(c/o Boyd, Weir & Sewell, Inc. ) 


Holland Interamerica Line 29 Broadway 
New York, N. Y. 
(c/o Holland America Line) 


International Freighting Cor- 17 Battery Place 
poration, Inc. New York, N. Y. 


Ivaran Lines 17 Battery Place 
New York, N. Y. 
(c/o Stockard & Company) 


Lamport & Holt Line, Ltd. 17 Battery Place 
New York, N. Y. 
(c/o Booth American Shipping Corp.) 


Lloyd Brasileiro 17 Battery Place 
New York, N. Y. 


Mississippi Shipping Company, 17 Battery Place 
Inc. New York, N. Y. 


Moore-McCormack Lines, Inc. 5-11 Broadway 
New York, N. Y. 


The Northern Pan-America 21 West Street 
Line, A/S New York, N. Y. 
(c/o Ouivind Lorentzen, Inc.) 


Norton Line 26 Beaver Street 
New York, N. Y. 
(c/o Norton Lilly & Co.) 


Southern Cross Line 42 Broadway 
New York, N. Y. 
(c/o Cosmopolitan Shipping Co., Inc.) 





[Complaint, Ex. B - 1] 


File No. 


LBF #1 
LBF #2 
LBF #3 
LMF #1 


_ Spares 


LMF #2 
LMF #1 


LGF#1 
Spares 


LBF #5 
LBF #4 


LBF #2 
Spares 


LMF #3 
LMF #4 
LMF #6 
LBF #6 
LBF #7 
LMF #5 
LBF #8 


LGF #2 
Spares 


LGF #3 
Spares 


LGF #4 
Spares 


LGF #5 
Spares 


Steamer 
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Statement Showing Shipments of Locomotives 
and Parts to March 10, 1954, for Account of 
Estrada de Ferro Central do Brasil, S. A. 


LOIDI MEXICO 6/24/52 
LOIDE PANAMA 8/15/52 
LOIDE ECUADOR 9/6/52 


LOIDE ECUADOR 9/6/52 
MORMACKITE 10/2/52 
BOWMONTE 9/23/52 
LOIDE CUBA 10/16/52 
LOIDE CUBA 10/16/52 
LOIDE NICARAGUA 
10/7/52 
LOIDE NICARAGUA 
10/7/52 
BOWHILL 10/9/52 
MORMACSEA 10/25/52 
BOWPLATE 10/30/52 
LOIDE CANADA 10/1/52 


LOIDE CANADA 10/1/52 
MORMACYORK 11/9/52 
LOIDE BOLIVIA 11/14/52 
LOIDE BOLIVIA 11/14/52 


La v? 


2 $16520.00 
1 8260. 00 
1 8260. 00 


31360. 00 
15680. 00 


1 8260. 00 


1 8260. 00 


15680. 00 
23520. 00 
7840.00 
8260.00 
8260.00 
23520. 00 
8260. 00 


a OM me B&B © ND 


No.of Freight: Freight: 
Sailed Locom. Locom. 


$2197.25 


38.51 


482.53 


Parts Brokerage 


$206. 50 
103.25 
103.25 

27.47 


392.00 
196.00 
. 48 


103.25 
103.25 


6.03 
196.00 
294.00 

98.00 
103.25 
103. 25 
294.00 
103. 25 

- 29 


1. 78 
- 23 


3.54 


File No. 


LMF #3 
Spares 


LGF #6 
Spares 


LBF #9 
LMF #7 
LMF #8 


LMF #7 
Spares 


LGF #9 
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No.of Freight: 


Steamer 


LOIDI BOLIVIA 11/14/52 


8260. 00 
15680. 00 
31360. 00 


vv? rr? 1 
BOWRIO 11/22/52 2 
MORMACSTAR 12/3/52 4 


‘Al vv 


LOIDI COLOMBIA12/24/52 


Freight: 
Parts 
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Broke rage 
3. 
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.85 


.25 
. 00 
. 00 
. 70 


. 28 


Spares 


LGF #10 " 
Spares 


LMF #5 
Spares 


LMF #2 
Spares 


LGF #11 LOIDI S. DOMINGOS 12/30/52 
Spares 


LBF #10 " Wy 2 


LMF #8 LOIDI BRASIL 1/15/53 
Spares 


LMF #9 2 
LMF #10 2 


LMF #6 
Spares 


LMF #9 LOIDE ARGENTINA 1/29/53 
Spares 


LBF #11 


LGF #12 
Spares 


LBF #12 Wy 


LBF #3 LOIDE PARAGUAI 2/6/53 
Spares 


LBF #13LOIDE URUGUAI 2/18/53 1 


19 


.19 


.05 


19 


. 50 
19 


16520. 00 


15680. 00 
15680. 00 


. 00 
. 00 
- 19 


-19 


7000. 00 . 90 


-19 


7000. 00 . 90 


- 12 


7000. 00 . 90 
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No.of Freight: Freight: 


File No. Steamer 


LBF #14 LOIDE URUGUAI 2/18/53 1 ‘17000. 
LBF #15 rt rt 1 7000. 
LBF #16 " a 1 7000. 
LBF #13 " r 

Spares 
LB #17 LOIDE VENEZUELA 2/26/53 1 7000. 
LBF #14 n " 

Spares 
LBF #18 rt rr 1 7000. 

[Complaint, EX. B-2] 

LBF #5 LOIDE NICARAGUA 3/6/53 

Spares 

LBF #4 rr a 

Spares 
LBF #19 " " 1 $ 7000. 
LBF #20 LOIDE COLOMBIA 3/20/53 1 7000. 
LBF #21 : vt 1 7000. 
LBF #22 rt " 1 7000. 
LBF #6 LOIDE CANADA 4/1/53 

LBF #23 r = 1 7000. 


LBF #24 LOIDE HONDURAS 4/14/53 1 7000. 


LMF #10LOIDE CHILE 4/21/53 


Spares 
LBF #25 " " 1 7003. 
LBF #26 " " 1 7003. 
LGF #15 LOIDE PANAMA 4/27/53 

Spares 
LBF #27 " ! " 2 14000. 
LMF #2 " " 

Spares 


LGF #7 LOIDE HAITI 5/8/53 
Spares 


00 
00 
00 


00 


00 


00 


Sailed Locom. Locom. Locom. 


15. 00 


23.10 


$1606. 50 


930. 20 


36. 30 


15. 57 


269. 50 


45.10 


68. 20 





87. 
. 29 


87. 





Brokerage 
87. 
87. 
87. 

.19 


50 
30 
50 


30 


30 


. 08 


. 63 


. 90 
. 50 
. 90 
. 50 
.45 
. 50 
. 50 
. 20 


. 93 
. 93 
. 36 


. 00 
. 56 


.85 
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No.of Freight: Freight: 
File No. Steamer Sailed Locom.Locom. Parts Brokerage 


LBF #7 LOIDI HAITI 5/8/53 343. 07 4.29 
Spares 


LBF #8 609. 45 7.62 
Spares 


LBF #28 - 87.50 
Spares 


LMF #12 MORMACWREN 5/4/53 3 .00 


LMF #11 BOWPLATE 4/23/53 3048. 68 .10 
Spares 


LMF #11 eS Wy : . 00 


LMF #12 LOIDE PERU 5/20/53 .17 
Spares 


LBF #29 " : 12 
LGF #1 x rt ; 50 
LMF #13 SPENSER 5/11/53 x .00 
LGF #2 LOIDE COLOMBIA 5/29/53 s 25 


-LGF #3 LOIDE S. DOMINGOS 
6/5/53 : . 38 


LGF #16 “ 4661.00 . 26 
Spares 


LMF #14 MORMACKITE 5/22/53 .00 
LMF #15 BOWMONTE 5/26/53 : .00 
LGF #4 LOIDE MEXICO 6/12/53 : ar bs) 
LMF #16 MORMACDALE 6/11/53 : 00 
LMF #18 MORMACOAK 6/26/53 : .00 
LMF #17 SIDDONS 7/3/53 00 


LMF #13 LOIDE BRASIL 6/24/53 . 58 
Spares 


LGF #5 YY Ye . .25 


LGF #19 LOIDE PARAGUAI 7/22/53 i .10 
Spares 


LGF #20 33 
Spares 
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No.of Freight: Freight: 

File No. Steamer Sailed Locom. Locom. Parts Brokerage 

LGF #21 LOIDE PARAGUAI 7/22/53 9.90 12 
Spares 

LGF #17 4 es 179.18 2. 24 
Spares 

LGF #22 vu Ww 29.70 oot 
Spares 

LGF #23 se o 33.04 42 
Spares 

LGF #6 tres Wy 4 26600. 00 332.50 

LGF #24 LOIDE PARAGUAI 17/22/53 165. 00 2.06 
Spares 

LMF #19 BOW CANADA 7/15/53 2 15680.00 196.00 

LGF #25 LOIDE PANAMA 8/14/53 14.30 .18 
Spares 

LGF #26 ws ey 62. 70 . 718 
Spares 

LGF #7 Me “ 4 26600.00 332. 50 

LGF #18 vy 4 334.01 4.18 


[Complaint, EX. B-3] 
LGF #27 LOIDE S. DOMINGOS 


Spares 8/20/53 71.30 . 89 
LGF #8 " " 4 26600. 00 332.50 
LMF #20 MORMACSURF 8/12/53 2 15680.00 196. 00 
LGF #9 LOIDE VENEZUELA 

9/17/53 2 13300.00 166. 25 
LGF #19 LOIDE CHILE 9/29/53 2 13300.00 166. 25 
LBF #11 " " 210.10 2. 62 

Spares 
LBF #10 " " 68. 08 .85 

Spares 
LBF #13 LOIDE AMERICA 10/26/53 64.96 .82 

Spares 
LMF #14 " " 2.20 .03 

Spares 





ata sess 
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No.of Freight: Freight: 
File No. Steamer Sailed Locom.Locom. Parts Brokerage 
LGF #30 LOIDE AMERICA 10/26/53 2068.17 25.85 
Spares 
LMF #15 Wy 68. 20 .85 
Spares 
LGF #11 Hy Wy 2 13300.00 166. 25 
LBF #12 W Wu 6.60 .09 
Spares 
LBF #15 wy Wy 111.10 1.38 
Spares 
LBF #22 Wy Wu 9. 38 .07 
Spares 
LBF #23 s Wu 2.46 .03 
Spares 
LBF #24 Wy Ww 139.70 1. 74 
Spares 
LBF #26 LOIDE CANADA 11/13/53 292.13 3.65 
Spares 
LBF #28 Wi a 16.30 . 20 
Spares 
LGF #12 Wy wi 3  19950.00 249. 38 
LGF #33 WW A 1.10 .02 
Spares 
LGF #31 WV Wy 31.90 . 40 
Spares 
LGF #32 Ww WW 409. 20 9.12 
Spares 
LBF #16 Wy Uy 112. 20 1.40 
Spares 
LBF #17 Wy Me 15. 40 . 20 
Spares 
LBF #18 WW Wu 436.20 5.45 
Spares 
LBF #19 Wy JV 25. 30 -31 
Spares 
LBF #20 ws Mu 18. 70 23 


Spares 
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No.of Freight: 


Sailed Locom. Locom. 


LBF #9 LOIDE CANADA 11/13/53 


Spares 


LBF #21 
Spares 


LGF #35 
Spares 


LGF #32 
Spares 


LGF #29 
Spares 
LGF #34 
Spares 
LGF #13 


LBF #34 
Spares 
LBF #35 
Spares 
LGF #35 
Spares 


LBF #29 
Spares 


LGF #14 


LBF #36 
Spares 


LBF #37 
Spares 


LGF #36 
Spares 


™ COLOMBIA 11/25/53 


LAs rt 


vv Lal 


"? 


t 


rt 


LAs 


ye 2 13300. 00 


LOIDE ECUADOR 12/11/53 


vt 


Wu 3  19953.00 


LGF #37 LOIDE CANADA 1/8/54 


Spares 


LGF #38 
Spares 


LGF #39 
Spares 
LGF #15 


LGF #16 LOIDE URUGUAI 2/10/54 2 


vt 


Ai 


3 19950. 00 


13300. 00 


Freight: 


Parts 


24. 28 


227.60 


111.10 


34.57 


1080. 63 


41.80 


2.20 


182.30 


3. 39 


36.89 


18.00 


2. 90 


109.07 


8.80 


734. 80 


1.10 


2. 


13. 


166. 
.03 


249. 
- 22 


249. 
166. 





Brokerage 
. 30 


85 


. 39 


. 44 


20 


. 92 


25 


. 28 


.05 


47 


41 


. 06 


. 36 


-10 


.18 


02 


38 
29 


TOTALS 120 $881449.00 $26279. 21 $11738. 52 
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BEFORE THE FEDERAL MARITIME BOARD 
WASHINGTON, D.C. 


AMERICAN UNION TRANSPORT, INC., 
Complainant, : 
-against- : Docket No. 758 


RIVER PLATE & BRAZIL CONFERENCES: [Filed November 3, 1955] 
(and the Member Lines thereof), : 


Respondents. 


The above-named respondents, answering the complaint of 
American Union Transport, Inc., state as follows: 

1. They admit the allegations contained in paragraph 1 of the 
complaint. 

2. They admit that the respondent, River Plate & Brazil 
Conferences, is a group of steamship lines operating in the foreign 
commerce of the United States from Canadian and United States ports 
(except Pacific Coast Ports of the United States and Canada and except 
Newfoundland) to ports in Brazil, Uruguay, 


[Answer - 2] 
Argentina and Paraguay and that the Conference was organized and 
functions under the Federal Maritime Board Agreement No. 59. 

3. They admit the allegations contained in paragraph 3 of 
the complaint. 

4. They admit that the Board has jurisdiction to consider 
whether there has been a violation of section 15 and whether reparation 
can be awarded under section 22 of the Shipping Act, 1916, but they 
deny all the other matters alleged in paragraph 4 of said complaint. 
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5. They admit complainant holds out it is a freight forwarder 
and broker, but they deny all the other matters in paragraph 5 of said 
complaint. 
6. They deny all the matters alleged in paragraph 6 of the 
complaint. 
7. They deny all the matters alleged in paragraph 7 of the 


complaint. 


[Answer - 3] 

8. They admit that agreement No. 59 and the Conference 
freight tariff filed thereunder provide that no freight brokerage shall 
be paid in excess of 1 1/4%, under the conditions as specified in Arti- 
cle 4 of said agreement subject to the rules, regulations and limi- 
tations adopted pursuant to Article 7 of said agreement; they further 
admit that brokerage has been paid by respondent steamship lines to 
complainant; but they deny all the other matters alleged in paragraph 8 
of the complaint and paragraph 1 (a) of the bill of particulars. 

9. They admit by letter dated May 7, 1952, the Conference 
transmitted to Estrada de Ferro Central do Brasil (hereinafter called 
"Central") an offer to transport on the ships of its member lines 120 
diesel locomotives from North American ports to Rio de Janeiro; that 
"Central" accepted the offer of the Conference; they deny that they 
have any knowledge or information sufficient to 


[Answer - 4] 
form a belief as to whether a letter dated May 13, 1952 was transmitted 
to Central, an alleged copy of which is annexed to complainant's bill 
of particulars as Exhibit A-2; they deny that they have any knowledge 
or information sufficient to form a belief whether the appointment of 
complainant as broker was confirmed by letter dated May 16, 1952 
from "Central" to complainant, an alleged copy of which is annexed to 





[ Answer - 4, 5, 6 ] 


45 
complainant's bill of particulars as Exhibit A4; and they deny all the 
other matters alleged in paragraph 9 of said complaint. 

10. They admit that the aforesaid 120 locomotives and parts 
thereof were shipped from North American ports to Brazil on vessels 
of members of the Conference between June 24, 1952, and February 
10, 1954, as appears in Exhibit B; they deny that complainant, as 
broker, reserved space on the vessels performing the transportation 
or scheduled the 


[Answer - 5] 

shipments; they deny that they have any knowledge or information 
sufficient to form a belief as to the other allegations contained in 
paragraph 10 of the complaint; they deny, as alleged in paragraph 4 of 
the bill of particulars, that complainant's functions were performed by 
complainant as both broker and forwarder, the terms being inseparable 
in theory and fact; and they further deny that they have any knowledge 
or information sufficient to form a belief as to whether complainant did 
not receive any compensation from Central, as alleged in paragraph 4 
of the bill of particulars. 

11. They admit that the freight for the transportation of the 
120 locomotives was $881, 449.00 and for the parts thereof shipped 
through March 10, 1954, $26,279.21, but they deny all the other matters 
alleged in paragraph 11 of the complaint and paragraph 6 of the bill of 
particulars. 

12. They admit that Exhibit C attached to the bill of particulars 
furnished by complainant is a true copy of the letter from complainant 
to respondent, Lloyd Brasileiro, but except as admitted they deny all 
the other matters alleged in paragraph 12 of the complaint. 


[Answer - 6] 
13. They admit that on June 12, 1952, the Conference held a 
meeting at which its members agreed that no member line of the 
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Conference would thereafter be permitted to pay brokerage in any 
amount on the freight for the 120 locomotives (and parts therefor) 
described in the complaint, but they deny all the other matters alleged 
in paragraph 13 of the complaint. 

14. They admit the matters alleged in paragraph 14 of the 
complaint. 

15. They admit that the balance of the 120 locomotives and 
parts therefor were shipped on vessels of the following steamship lines: 
IL F.C. Lines, Moore-McCormack, Lamport & Holt and Lloyd Brasileiro, 
and that complainant submitted brokerage invoices covering these ship- 
ments to these lines and that complainant was thereupon informed that 
such invoices would not be paid; they deny all the other matters alleged 
in paragraph 15 of the complaint; and they further deny that they have 
knowledge or information sufficient to form a belief as to all the matters 
alleged in paragraph 9 of the bill of particulars. 

16. They deny all the matters alleged in 


[Answer - 7] 

paragraph 16 of the complaint and in paragraph 10 of the bill of parti- 
culars, except that they admit Exhibits "E-1","E-2", "F-1" and "F-2" 
attached to the bill of particulars are true copies. 

17. They admit that due to the Conference's action of June 12, 
1952, the respondent lines which transported the aforementioned 120 
locomotives and parts therefor refused and still refuse to pay broker- 
age to complainant, but they deny all the other matters alleged in para- 
graph 17 of the complaint. 

18. They deny all the matters alleged in paragraph 18 of the 
complaint. 

19. They deny all the matters alleged in paragraph 19 of the 
complaint. 

20. They deny all the matters alleged in paragraph 20 of the 
complaint. 








[ Answer - 7,8, 9] 


21. They admit that complainant filed an action under the anti- 


trust laws against several of the respondents in the United States Dis- 
trict Court for the Southern District of New York; but they deny that they 


have any knowledge or information sufficient 


[Answer - 8] 
to form a belief that complainant has been advised by counsel that a 
Court might hold that primary jurisdiction is in the Board rather than 
in a Court; and they further deny all the other matters alleged in para- 
graph 21 of the complaint. 

FURTHER ANSWERING THE LIBEL AND AS A FIRST 
SEPARATE AND COMPLETE DEFENSE THERETO, RESPONDENTS 
ALLEGE ON INFORMATION AND BELIEF AS FOLLOWS: 

22. Complainant, American Union Transport, Inc., has not 
earned brokerage by securing cargo for the vessels of respondent 
steamship companies because the Conference transmitted to Estrada 
de Ferro Central do Brasil by a letter dated May 7, 1952, an offer to 
transport the 120 diesel locomotives from North American ports to Rio 
de Janeiro on the ships of its member lines, and Estrada de Ferro 
Central do Brasil accepted the Conference offer, thus securing the 
booking of this cargo for the member lines of the conference. 

FURTHER ANSWERING THE LIBEL AND AS A SECOND 
SEPARATE AND COMPLETE DEFENSE THERETO, RESPONDENTS 


[Answer - 9] 
ALLEGE ON INFORMATION AND BELIEF AS FOLLOWS: 

23. The respondents were justified in refusing to pay broker- 
age to complainant because complainant attempted to obtain the contract 
for transporting of the above said 120 locomotives and parts on the 
vessels of one of its wholly-owned subsidiaries and would have done so, 
but for the fact that the Conference submitted a lower bid and obtained 


the business for the vessels of the member lines of the Conference. 
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FURTHER ANSWERING AND AS A THIRD SEPARATE AND 
COMPLETE DEFENSE THERETO, RESPONDENTS ALLEGE ON 
INFORMATION AND BELIEF AS FOLLOWS: 

24. Lloyd Brasileiro - Patrimonio Nacional and Estrada de 
Ferro Central do Brasil are Departments of the Ministerio da Viacao 
e Obras Publicas of the Government of Brazil, and the respondent 
steamship company, Lloyd Brasileiro - Patrimonio Nacional, is not 
permitted to pay brokerage on cargoes consigned to Brazilian govern- 
ment departments because it is designated as shipping agent 


[Answer - 10] 
for all government cargoes. 

FURTHER ANSWERING AND AS A FOURTH SEPARATE AND 
COMPLETE DEFENSE THERETO, RESPONDENTS ALLEGE ON IN- 
FORMATION AND BELIEF AS FOLLOWS: 

25. The Federal Maritime Board has no jurisdiction over 
respondents, International Freighting Corporation, Inc., Moore- 
McCormack Lines, Inc., and Lamport & Holt Line, Ltd., because 
these respondents transported the abovesaid locomotives and parts 
from Montreal, Canada to Rio de Janerio, which transportation is not 
in the foreign commerce of the United States within the meaning of the 
Shipping Act, 1916. 

WHEREFORE, respondents respectfully request the Board to 
dismiss the complaint. 

Dated at New York, N. Y., this 2nd day of November, 1955. 


RIVER PLATE & BRAZIL CONFERENCES 
(and the Member Lines thereof) 


By /s/ George F. Foley Chairman 
George F. Foley 


-and- 
KIRLIN, CAMPBELL & KEATING 


-and- 
/s/ Elmer C. Maddy 
Elmer C. Maddy 


Attorneys for said 
Respondents 

One Twenty Broadway 

New York 5, N. Y. 
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[Answer - 11] 
[VERIFICATION ] 
[JURAT] 


[Answer - 12] 
[CERTIFICATE OF SERVICE] 


[ Answer - 11,12] 
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FEDERAL MARITIME BOARD 
SERVED: Oct. 25, 1956 


No. 758 
AMERICAN UNION TRANSPORT, INC. 
Vv. 


RIVER PLATE & BRAZIL CONFERENCES 
(And the Member Lines thereof) 


Respondents found to have violated provisions of section 15 of the 
Shipping Act, 1916, as amended, in carrying out an agreement pro- 
hibiting the payment of brokerage on locomotives shipped from New 
York, N. Y. to Rio de Janeiro, Brazil. Reparation awarded complainant. 
George F. Galland and William J. Lippman for complainant. 
Elmer C. Maddy and George F. Foley for respondents. 
RECOMMENDED DECISION OF C.B. GRAY, EXAMINER 
By complaint filed J une 14, 1954, as amended at the hearing, 


American Union Transport, Inc. alleges that pursuant to an agreement 
entered into on June 12, 1952, member lines of the River Plate & 


Brazil Conferences refused to pay to complainant brokerage of $11, 647.11 


on 120 Diesel locomotives and parts therefor booked by complainant and 
shipped from North American ports to Brazil on vessels of respondents 
Lloyd Brasileiro, International Freighting Corporation, Inc., Lamport 
& Holt, Line, Ltd., and Moore-McCormack Lines, Inc., between June 
24, 1952 and February 10, 1954; that respondent's agreement of June 
12, 1952 was not filed with and was not approved by the Federal Mari- 
time Board as required by section 15 of the Shipping Act, 1916, as 
amended; and that by carrying out the terms of such unfiled and un- 
approved agreement respondents violated the provisions of section 15 
of that Act to complainant's injury. 





[Recom. Dec. - 1, 2] 
52 

Complainant requests (1) that the Board find that the conference's 
action of June 12, 1952, was and remains unlawful under section 15 of 
the Shipping Act, 1916; and (2) that the conferences and their members 
be ordered to desist from continued violation of section 15 and to pay 
reparation to complainant for brokerage withheld on the aforesaid 
shipments and further brokerage thereafter withheld to the final deter- 
mination of this proceeding. 


[Recommended Decision - 2] 

Respondents requested a bill of particulars which complainant 
moved to vacate, but the Board by order of August 12, 1954 extended 
until its further order the time for complainant to reply because an anti- 
trust suit covering the same controversy was then pending in the United 
States District Court for the Southern District of New York. That pro- 
ceeding was dismissed for lack of jurisdiction on November 30, 1954, 


American Union Transport, Inc. v. River Plate & Brazil Conferences, 
126 F.Supp. 91, the Court finding that the Federal Maritime Board had 
exclusive primary jurisdiction. Complainant thereupon appealed, and 


by order of January 28, 1955, the Board continued in effect its order of 
August 12, 1954 staying action in Docket No. 758. The Court of Appeals 
affirmed on the opinion of the District Judge on May 18, 1955, American 
Union Transport, Inc. v. River Plate & Brazil Conferences, 222 F. 
Supp. 369; complainant filed its bill of particulars on October 11, 1955; 
respondents filed answer to the complaint on November 4, 1955, and 
public hearing was held in New York, N. Y. from May 15 - 18, 1956. 
The Issues 

The issues are whether the conference action of June 12, 1952 
constituted an agreement or understanding required to be filed with and 
approved by the Federal Maritime Board pursuant to the provisions of 
section 15 of the Shipping Act, 1916, as amended, and whether com- 
plainant earned brokerage. 
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Findings of Fact 

1. American Union Transport, Inc. (AUT), a New York cor- 
poration, is a freight forwarder and broker registered with the Board 
under General Order No. 72, and holding registration certificate No. 
804; it also finances export shipments and owns and charters steamships 
for its own account as a carrier of merchandise. As a freight forward- 
er and broker complainant is engaged in the business of handling ship- 
ments in the export trade from the United States to foreign countries 
in the capacity of intermediary between shippers or consignees and the 
ocean carrier who transports their cargoes. The freight forwarding 
business is an essential part of the foreign commerce of the United 
States. 

2. The respondents River Plate & Brazil Conferences (referred 
to herein as the Conference) are a group of steamship lines operating 
from ports of the 


[Recommended Decision - 3] 
United States and Canada (except Pacific coast ports of the United States 
and Canada and except Newfoundland) to ports in Uraguay, Argentina, 
and Paraguay and to ports in Brazil, organized and functioning under 
Federal Maritime Board Agreement No. 59. Carriers holding member- 
ship are shown in Footnote 1. 

3. The parties signatory to the conference agreement are associ- 
ated together for the common good of shippers and carriers, by provid- 
ing just and economic cooperation between steamship lines operating in 
the respective trades. With respect to the matter of brokerage Agree- 
ment No. 59 provides: 

4. No freight brokerage shall be paid in excess of one and 
one-quarter percent (1-1/4%) on the amount of freight 


paid in accordance with the tariff. 
* * xx * *x * 
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7. The members of each Conference, so far as concerns 
their respective Conference, shall, at any meeting of 
the Conference, consider and pass upon the ordinary 
routine business of the Conference, and upon any mat- 
ter involving discriminations, tariffs, freights, commis- 
sions, brokerages, or other charges, or regulations 
governing southbound transportation between the afore- 
mentioned ports comprised in their respective conferences, 
provided that notice in writing descriptive of any matte? 
specially to be considered has been given each member 
of the Conference concerned by the Chairman not later 
than 4 P.M. of the day prior to the date of meeting; 
and the Chairman shall give such notice on the request 
of any member of the Conference concerned made in 
writing to the Chairman not later than 11 A.M. of the 
day prior to the date of meeting. If all members of the 
Conference concerned are present at any meeting action 
may be taken on any matter within the scope of this agree- 
ment without prior notice thereof. Any such matter or 
thing brought before the meeting in the manner aforesaid 
and agreed to by two-thirds (2/3) of the members of the 
Conference concerned shall thereby become an agree- 
ment binding upon all the members of such Conference, 


1/ The Booth Steamship Company, Limited; Brodin Line (Joint Service 
of Rederiaktiebolaget Disa;Rederiaktiebolaget Poseidon; Angfartygsaktie- 
bolaget Tirfing);Cia. Argentina de Navegacion Dodero, S. A. ;Dampskibssel- 
skabet Torm(Torm Line);Flota Mercante Del Estado;Holland Interamerica 
Line (Joint Service of N. V. Nederlandsch-Amerikaansche Stoomvaart- 
Maatschappij "Holland- Amerika Lijn";Van Nievelt, Goudriaan & Co.'s 
Stoomvaart Maatschappij N. V. );International Freighting Corporation, Inc. 
(I. F.C. Lines); Ivaran Lines (Joint Service of A/S Lise; Aktieselskapet 
Ivarans Rederi;A. S. Besco; Skibsaktieselskapet Igadi);Lamport & Holt 
Line, Ltd. ;Lloyd Brasileiro(Patrimonio Nacional);Mississippi Shipping 
Company, Inc. (Delta Line);Moore-McCormack Lines, Inc.(American Re- 
publics Line);The Northern Pan-America Line, A/S;Norton Line(Joint 
mete of Rederiaktiebolaget Svenska Lloyd;Stocsholms Rederiaktiebolaget 
vea;Rederiaktiebolaget Fredrika);Southern Cross Line(Joint Service of 
A/S J. Ludwig Mowinckels Rederi;Westfal-Larsen & Co., A/S). 








9 


? 
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with the same force and effect as if expressly made a 
part of this agreement. Two thirds (2/3) of the mem- 
bers of each Conference shall constitute a quorum of the 


Conference. 
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4. Brokerage is paid by the conference members in accordance 
with the following rules adopted pursuant to the articles in the basic 
agreement: | 

Rule 10 of the Conference Tariff No. 11: 

Brokerage 

Freight brokerage not to exceed 1-1/4% of the amount of 
freight may be allowed only to bona fide brokers whose actual 
business shall be brokerage and freight between ocean carriers 
and general shipping public; a broker whose business is main- 
tained directly or indirectly by a shipper or consignee for the 
purpose of handling his business exclusively shall not be deemed 
a bona fide broker; freight brokerage shall be paid only on the 
following understanding which shall be written or stamped on all 
brokerage bills: 

"In compliance with Section 16 of the Shipping Act, 1916, 
payment by the carrier and the acceptance of freight brokerage 
by the broker are on the strict understanding that no part of the 
brokerage shall revert to the shipper or consignee, and that the 
business of the broker is in no sense subsidiary to that of the 
Shipper or consignee." 

NOTE: - At Canadian Ports "In compliance with Section 

16 of the Shipping Act, 1916" shall be deleted. 

No brokerage shall be paid on shipments made in broker's 
name except where the word "agents" appears after such name 
on B/L. 
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No brokerage shall be paid to the initial carriers delivering 
coastwise or intercoastal cargo and/or on transshipment basis. 

5. The conference does not require member lines to pay brokerage 
but it does restrict the payment of 1-1/4 percent, if they elect to do so. 
Except with respect to the shipments here involved the respondent steam- 
ship lines regularly paid brokerage at the rate of 1-1/4 percent to com- 
plainant over a period of many years on cargoes handled by complainant 
as broker or forwarder and shipped on vessels of those lines. 

6. Respondent Lloyd Brasileiro (Patrimonio Nacional) is a Brazi- 
lian government line and part of the Ministry of Transport and Public 
Works. In November or December 1951, the Line's general agent in 
New York, N. Y., was designated by the director of Estrado de Ferro 
Central do Brasil, referred to herein as the Central Railroad of Brazil, 
another government-owned instrumentality of the Ministry of Transport 
and Public Works, to act as fiscal agent of the Central Railroad in 
connection with the railroad's purchase of 120 Diesel electric loco- 
motives from the Baldwin-Lima-Hamilton Corporation, International 
General Electric Corporation, and the Montreal Locomotive Works, Ltd., 
and to make necessary 
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arrangements with those manufacturers for the shipment of the loco- 
motives. The locomotives were of two general types, wide, or 1.6 
meter gauge and narrow, or one meter gauge. 7 

7. Learning of the purchase, the conference by cablegram of 
March 13, 1952 instructed its representative in Brazil to contact the 
Director of the Central Railroad to develop full particulars and as- 
certain who would control and be authorized to contract for shipping. 
This information was sought since the Conference tariff provides that 
rates on set-up locomotives weighing more than 15 tons will be estab- 
lished on application, and direct negotiations were desired to avoid the 
conference quotation "being shopped." 
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8. On March 18, 1952, AUT submitted a bid directly to the Cen- 
tral Railroad offering to carry the 120 locomotives and parts for its 
Own account as a principal but reserving the right to handle the loco- 
motives on conference vessels, or chartered vessels, or AUT'sS own 
vessels, whichever would be more advantageous. For each wide gauge 
locomotive the rate quoted was $20, 500.00 and for each narrow gauge 
locomotive, $16, 500. 00. 

9. By letter of May 7, 1952, the Conference, on behalf of the 16 
member lines, transmitted to the Central Railroad offers for the trans- 
portation of the 129 locomotives from North American ports to Rio de 
Janeiro. The rates quoted were $8, 260 for each of 12 wide-gauge and 
$7, 000.00 for each of 20 narrow gauge locomotives being furnished by 
the Baldwin-Lima-Hamilton Corporation; $7, 840.00 for each of 48 wide 
gauge locomotives to be furnished by the Montreal Locomotive Works, 
Ltd., and $6, 650.00 for each of 40 narrow gauge locomotives to be fur- 
nished by the International General Electric Company, Inc. By letter of 
May 13, 1952, the Commercial Superintendent of Lloyd Brasileiro at 
Rio de Janeiro notified the Central Railroad that Lloyd Brasileiro would 
undertake transportation of the locomotives in accordance with the tariff 
rates quoted by the Conference. On May 14, 1952, the Central Railroad 
accepted the Conference offer as supplemented by Lloyd Brasileiro's 
letter of May 13, advising that carrier that it would be entrusted with the 
transportation of the 120 locomotives at the freight rates quoted by the 
Conference and that AUT had been appointed as broker to arrange for the 
shipments and the necessary understandings relative thereto with Lloyd 
Brasileiro in New York. Complainant's appointment as "brokers in 
charge of 
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negotiations and arrangements in connection with these shipments by 
Lloyd Brasileiro or another member of the Conference, without any 
charge to Central" was confirmed by letter of May 16, 1952 from the 
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General Administrative Superintendent of the Central Railroad to AUT 
in Rio de Janeiro. This confirmatory letter further stated that the three 
locomotive manufacturers were being informed of AUT's appointment. 
Concededly, AUT had nothing to do with obtaining the business originally 
from the Central Railroad. 

10. AUT had an explicit understanding with the Central Railroad 
that no forwarding fee would be charged. Complainant expected the 
brokerage to be received from the lines would compensate it for the en- 
tire service entrusted to it in connection with these shipments, including 
all services rendered, to the lines as well as to the shippers and con- 
Signee. 

11. Subsequently AUT was instructed by the Central Railroad 
under date of August 5, 1952, that in case Lloyd Brasileiro would have 
no ship available within four days for a particular shipment the possi- 
bility of using a vessel of either another conference member or of a non- 
conference carrier should be reported immediately to the Central Rail- 
road, whereupon appropriate instructions as to the use, or non-use of 
such recommended vessel would be issued. 

12. Baldwin-Lima-Hamilton Corporation notified complainant by 
letter of June 3, 1952, that the first two of the broad gauge locomotives 
were to be completed June 13, 1952. Thereafter by letter of June 11, 
1952, complainant booked space for this shipment on a vessel of Lloyd 
Brasileiro scheduled to sail June 20, 1952 from New York to Rio de 
Janeiro, and stated that brokerage at the rate of 1-1/4 percent of the 
freight would be due. 

13. Also on June 11 the chairman of the Conference notified all 
members that: 

A Special Joint Executive meeting of the Conference is 
called for 2:30 p.m., Thursday, June 12, to determine whether 
or not brokerage shall be paid to American Union Transport 
Company, its agents, subsidiary or associated companies on 
the 120 locomotives closed in Rio with the Central Railroad 
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of Brazil for which, we are informed, the American Union 
Transport now has been appointed freight forwarder. 

In view of the fact that the American Union Transport and/or 
its associates negotiated for these locomotives as a competitor 
carrier, underquoting existing Conference rates, forcing the 
Conference to markedly reduce its rates to secure this business, it 
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is believed by several lines that even though they have been 

appointed freight forwarders by the Central Railroad of Brazil, 

they are performing no service whatsoever for our member lines 
and therefore are not entitled to brokerage. 

14. Lloyd Brasileiro, by its General Agent in New York replied 
on June 12, to complainant's letter of June 11, stating that in compliance 
with instructions from the head office in Brazil brokerage on the two 
locomotives and all other shipments consigned to Brazilian Government 
Departments could not be paid for the reason that both the Central Rail- 
road of Brazil and the Lloyd Brasileiro are Departments of the Ministry 
of Transport and Public Works of the Government of Brazil, and Lloyd 
Brasileiro is not permitted to pay brokerage on shipments consigned to 
Brazilian Government Departments. 

15. Pursuant to the notice of June 11, a Special Joint Executive 
meeting of the Conference was held on June 12, attended by represen- 
tatives of 14 of the 16 member lines. The minutes show this meeting 
had been called to consider whether or not brokerage should be paid on 
the 120 locomotives closed for account of Conference members by direct 
negotiation of Conference representatives with the Central Railroad of 
Brazil, and that 

After discussion it was proposed that no brokerage be paid 
on the 120 locomotives closed direct in Brazil with the Central 

Railroad of Brazil by Conference representatives, and on ballot 

vote the proposal was approved. 
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% : 
No memorandum of this action by the Conference members Was 

filed with the Board for approval under section 15 of the Shipping Act, 

1916. 
16. Although the minutes of the special meeting on June 12, 

refer only to locomotives the answer to the complaint admits that the 

members of the Conference agreed that no member line would there- 

after be permitted to pay brokerage in any amount on the freight for the 

120 locomotives (and parts therefor) described in the complaint. With 


ae 


few exceptions brokerage on locomotive parts has not been paid to com- 
plainant. 

17. At the time of issuing the notice calling for the special meet- 
ing on June 12, 1952, the Conference chairman had no knowledge of the 
rates quoted by complainant for transporting the locomotives to Brazil. 
Neither had the exact rates of the Conference been determined according 
to the confidential formula of the Conference based on specifications of 
the individual locomotives. 
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18. The balance of the 120 locomotives and parts therefor were 
shipped from New York and Montreal, Canada to Rio de Janeiro between 
June 24, 1952 and February 10, 1954. Complainant, as broker, made 
all booking arrangements; prepared bills of lading; supervised the over- 
land transportation of the locomotives from the plants to seaboard; 
arranged for shipside delivery by lighter or car-float; kept in contact 
with the manufacturers as to the readiness of the locomotives, coordi- 
nating that readiness with steamer space; documented all shipments for 
export; procured certification of consular invoices by the Brazilian con- 
sul; acted to prevent accrual of railroad demurrage; prepared export 
declarations, and performed all other services normally accomplished 
by brokers and forwarders. 

19. All of the locomotives shipped from New York, 76 in number, 
including some manufactured by the Montreal Locomotive Works, were 
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transported by Lloyd Brasileiro; the other 44 moved from Montreal, 26 
in vessels of respondent Moore-McCormack Lines, Inc., 15 by Inter- 
national Freighting Corporation, Inc., and 3 by Lamport & Holt Lines, 
Ltd. 

20. Total freight charges for the transportation of the locomotives 
amounted to $881, 449.00, and for the parts therefor $26,279.21. The 
amount of brokerage at 1-1/4 percent withheld aggregates $11, 647. 11. 

21. In all instances complainant billed the carriers for brokerage 
on the locomotives and parts but except in the instances hereafter de- 
tailed brokerage was not paid. Bills for brokerage on the first ship- 
ments moving on vessels of Moore-McCormack Lines and International 
Freighting Corporation were returned by those carriers on October 14 
and October 24, 1952 with the advice that they were not permitted to pay 
brokerage due to the action taken at the meeting of the Conference on 
July 12, 1952, and that any protests against the Conference action should 
be made direct to the chairman. 

22. Under date of October 17, 1952 complainant addressed the 
chairman of the Conference protesting against the Conference action. 
Replying on November 14, 1952 the chairman stated that the protest 
failed to establish that the action of the Conference on June 12, 1952 
Should be rescinded or modified, and further, that 
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Brokerage, as you know, is generally paid by way of 
compensation for services rendered by the broker to a carrier, 
and in this instance the record fails to disclose that you rendered 
any such service with respect to the locomotives purchased by 
the Central Railroad of Brazil. 

23. Notwithstanding their refusal to pay brokerage to complainant 
on this traffic Moore-McCormack Lines on April 21, 1953 solicited AUT 
for future bookings of 23 locomotives on its vessels scheduled to sail 


from Montreal. On the same date International Freighting Corporation 
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solicited bookings of locomotives for its scheduled sailings from Mon- 
treal. Subsequent bookings were accepted by these carriers and trans- 
ported, but brokerage was not paid. 

24. AUT's invoice dated May 18, 1953 to respondent International 
Freighting Corporation claimed brokerage on four locomotives and spare 
parts shipped by the Montreal Locomotive Works, account Estrado de 
Ferro, on respondent's vessel "Bowplate" which sailed April 23, 1953 
from Montreal for Rio de Janeiro. Brokerage on the locomotives was 
disallowed but that claimed on the spare parts, $38.11,was approved and 
paid by respondent's check dated June 6, 1953. 

25. AUT's invoice dated November 11, 1953 to respondent Lloyd 
Brasileiro claimed brokerage on two locomotives and spare parts con- 
signed to Estrado de Ferro Central, forwarded on respondent's vessel 
“"Loide America” sailing from New York to Rio de Janeiro on October 
20, 1953. The total freight on which brokerage was billed exceeded 
$15, 000.00 but this was reduced by respondent deleting the freight on 
the locomotives; the bill was approved for brokerage of $30.86 on the 
spare parts and paid by respondent on March 2, 1954. 

26. AUT's invoice dated December 10, 1953 to respondent Lloyd 
Brasileiro claimed brokerage on two locomotives and spare parts con- 
signed to Estrado de Ferro Central shipped on respondent's vessel 
*"Loide Colombia" sailing from New York to Rio de Janeiro on November 
23, 1953. This bill was approved only for the brokerage of $18.16 on the 
spare parts and was paid March 2, 1954. 

27. AUT's invoice dated January 5, 1954 to Lloyd Brasileiro claim- 
ed brokerage on three locomotives and spare parts consigned to Estrado 
de Ferro Central de Brazil, shipped on respondent's vessel "*Loide 
Ecuador", which sailed from New York December 11, 1953. Brokerage 
on the locomotives was deducted by respondent but that claimed on the 
spare parts, $4.28, was approved for payment and paid on March 2, 
1954. 
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28. Conselho Nacional de Petroleo is an agency of the Brazilian 
Government in charge of its petroleum resources and refineries. Num- 
erous shipments consigned to this agency moved on vessels of respon- 
dent Lloyd Brasileiro in the period December 1952 through November, 
1953, and AUT's invoices addressed to Lloyd Brasileiro for brokerage 
on these shipments were paid in full. 

29. Lloyd Brasileiro also paid a freight forwarding firm affiliated 
with AUT brokerage on a shipment of disc plows and scrapers consigned 
to Estrado de Ferro Central do Brasil, transported in April 1952. 

30. Responsive to an invitation from the chairman of the Special 
Sub Committee on Foreign Freight Forwarders and Brokers of the Mer- 
chant Marine and Fisheries Committee of the United States House of 
Representatives the chairman of the River Plate & Brazil Conferences 
appeared before that Sub-committee on January 25, 1956 and submitted 
a statement and testified as follows on behalf of and with the unanimous 
approval of the conference members on the general proposition of paying 
brokerage: 

In general, the conference members recognize that usually there 
are not separate freight forwarders and freight brokers on commercial 
export shipments but that there is a single freight forwarder acting in a 
dual capacity, namely, as a freight forwarder serving the shipper and 
as a freight broker serving the carrier. Included among the services 
rendered to the shipper are those in arranging for delivery of cargoes 
to the loading berth of the vessel; preparing and filing necessary shipping 
documents such as export declarations and consular invoices; delivery 
of those documents to and complying with other conditions made by banks 
issuing letters of credit, and probably other services. Services render- 
ed to the carrier in his capacity of freight broker consist primarily of 
booking or securing cargo for the carrier. These services are deemed 
essential in developing the foreign commerce of the United States and 


the carriers believe that if there were no freight forwarders the carriers 
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would probably have to add to their staffs specialized employees, as 
would the shippers. 

30(a). The term "brokerage" is understood by the conference 
members as defining the payment of a percentage of the freight charges 
obtained to one associated with the booking or securing of cargo. Mem- 
bers of the conference actively solicit forwarder-brokers as well as 
shippers, and all pay brokerage 
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as a general practice. The competitive market requires the member 
lines to pay the maximum brokerage permissible. 

30(b). The conference members believe a forwarder-broker 
would be entitled to brokerage if he is identified with the cargo. There 
are involved factors other than the actual booking of the cargo, such as 
the preparation and delivery of documents, the running down of the de- 
liveries of the cargo and other activities that are performed in connection 
with a booking even though it may be made direct by the shipper, and in 
that way the forwarder-broker is identified with that particular cargo. 
The member lines feel that in his dual capacity the forwarder-broker 
renders a service to the carriers not only in booking and securing but 
through his general relationship with the cargo and the facilitating of the 
movement of that cargo as between the shipper to the carrier. That has 
a value to the carriers for which they have been quite content to pay this 
brokerage without any argument. It has been the custom in this trade 
from time immemorial to pay brokerage and except for one instance 
occurring about 25 years ago, the matter has never been questioned. 

30(c). While securing and booking of the cargo are primary con- 
siderations for the payment of brokerage, there are certain services 
that have nothing to do with securing and booking, making it difficult to 
determine whether the compensation is strictly brokerage compensation 
or strictly forwarding compensation. If the member carriers are satis- 
fied that they have been substantially benefitted they feel justified in paying 
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the brokerage. 
Position of Parties 
The conference action of June 12, 1952, according to complainant, 
was an agreement to deprive AUT of brokerage and eliminate it as a 
ship owner and operator from the River Plate and Brazil trades. As 
such it was a conspiracy to destroy competition in United States commerce 
and the agreement therefor was one of the kind the Board was set up to 
regulate. The Board's jurisdiction over such agreements was asser- 
tedly affirmed in the decision of June 8, 1956 in Docket No. 767, 
Agreement and Practices Pertaining to Brokerage-Pacific Coast European 
Conference (Agreement No. 5200), that: 
It is inconceivable that Congress would have granted. 
anti-trust law immunity to agreements between carriers**** 
and yet have denied the agency charged with supervision 
over those agreements the power to protect the public****. 
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The provisions of approved agreement No. 59 and the conference 
tariff regulations respecting brokerage are interpreted by the chair- 
man as being permissive only. They impose no obligation on an indivi- 
dual member line to pay brokerage on any business where he does not 
believe brokerage service was performed by the forwarder who hills for 
brokerage. Complainant argues that as the effect of the conference act- 
ion of June 12, 1952 was to specifically prohibit the payment of brokerage 
in any amount and to entirely eliminate the discretion of the member lines 
to pay brokerage on a particular group of locomotives, and so conceded 
by the conference chairman, it was an action directly opposite to that 
authorized by the conference agreement. Therefore approval of Agree- 
ment No. 59 does not constitute approval of its antithesis. Isbrandtsen 
Co. Inc. v. United States, 211 F.2d 51; River Plate & Brazil Conferences 
v. Pressed Steel Car Co., 227 F.2d 60; F.M. B. Docket No. 767, supra. 
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Since the agreement of June 12, 1952, was one creating a cooperative 
working arrangement controlling, regulating, preventing or destroying 
competition, complainant says it was one that needed section 15 approval Fi 
but which was not, and could not have been, obtained. : 


With respect to reparation AUT refers to the decision of June 8, < 
1956 in Docket No. 767, supra, where, at Sheet 10 the Board stated: 
The remedy of persons other than the government in the ‘ 


event of injury resulting from violation of section 15 is an 
action for reparation commenced under sections 15 and 22. 
AUT argues that the evidence of the long-established custom in 
this trade of paying brokerage (See Finding No. 30(b)) and that com- 






plainant has always been paid brokerage at 1-1/4 percent (Finding No. 5) 





establishes that by reason of respondents’ failure to pay the brokerage 






on these locomotives and parts complainant sustained injury, the extent 






of which is measured by the amount of brokerage withheld, namely 
$11, 647.11. 
AUT argues that respondents are estopped to deny the Board's 








jurisdiction over those conference members that carried locomotives 






and parts from Canada to Brazil because on motions by the conferences 






and by the Board, as intervenor, to dismiss the antitrust suit heretofore 
mentioned the United States District Court for the Southern District of 






New York adjudged that proceeding to be a case within the exclusive 





primary jurisdiction of the Board. Since the conference 
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agreement providing for promotion of commerce “from ports of the 






United States of America and Canada to ports in * * * Brazil" was given 





section 15 approval in its entirety, complainant says the Board neces- 






sarily had the power and the duty to police the whole agreement, and the 






carriers cannot repudiate the jurisdiction they invoked to bring them- 






selves into lawful existence as a conference. Complainant cites Rates in 





Canadian Currency, 1 U.S.S.B. 264, 281 as support for this position, 
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arguing that there the Board strongly asserted its jurisdiction over 
conference agreements covering United States and Canadian ports, to 
prevent the adoption of a Canadian rate level violative of section 15 of 
the Shipping Act. 

An additional argument is that although certain members of the 
conference transported locomotives and parts from Montreal, those 
lines participated in the conference action of June 12, 1952 in New York 
City, acting as members of a conference existing under laws of the 
United States, and directing their agreement against an American freight 
forwarder registered under the Board's General Order 72. In this 
respect it is said that the conference and its members are fully accoun- 
table for illegal acts performed or conspiracies organized and carried 
out in the United States and against its citizens and its commerce even 
though such acts have an incidental relationship to events beyond the 
borders of the United States. 

Complainant requests that an order be entered declaring unlawful 
the conference agreement of June 12, 1952, and ordering respondents 
to pay complainant reparation of $11, 647.11, with interest from the 
dates of the respective shipments out of which the brokerage claims 
arise. 

Respondents contend that their action taken on June 12, 1952 was 
routine action within the scope of the basic conference agreement No. 59 
and did not constitute a separate section 15 agreement requiring approval 
by the Board. They argue that Article 7 of Agreement No. 59, quoted in 
Finding No. 3, permitted the conference to determine that AUT in fact 
had not earned brokerage, and therefore that brokerage should not be 
paid. Even though some of the forwarding services performed by AUT 
were of benefit to the carriers they say that under the Board's decisions 


such residual services do not constitute the 
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basis upon which brokerage is earned. This is so because the Board's 
predecessor said in Agreement No. 7790, 2 U.S.M.C. 775, at 780 that 

"Brokerage is compensation for securing cargo for the ship." 
and reaffirmed this definition in Agreements and Practices re Brokerage, 
3U.S.M.C. 170, 172. As AUT did not secure the cargo for the con- 
ference and consequently did not become entitled to brokerage respon- 
dents' position is that the conference action prohibiting the payment of 
brokerage was in conformity with the Board's decisions and constituted 
permissible action within the scope of the basic conference agreement. 

A further contention is that if AUT had been paid brokerage on these 
shipments a violation of section 16 of the Shipping Act, 1916 would have 
resulted. AUT charged the Central Railroad no forwarding fee for the 
forwarding services rendered, and it is argued that by performing such 
services free AUT would have obtained transportation at less than pro- 
perly applicable rates by an unjust or unfair device or means if it had 
been paid brokerage. In such circumstances the lines would have been 
paying for services rendered to the Central Railroad for which the Rail- 
road should have paid and this would have been an indirect rebate to the 
Central Railroad of part of the freight and therefore a violation of sec- 
tion 16 since the Railroad would be indirectly obtaining a benefit which 
other shippers, who pay forwarding fees, would not be obtaining. Cited 
in support of this position is the Board's holding in Joint Committee of 
Foreign Freight Forwarders Association et al. v. Pacific Westbound 
Conference, 4 F.M.B. 166, at page 172, that conferences are authorized 
to make regulations "to assure that brokerage will not be paid under cir- 
cumstances which will violate the Act, and only to freight forwarders 
who have, in fact, earned brokerage by actually securing or booking the 
cargo for the ship". Furthermore, respondents urge that AUT did not 





earn brokerage by making the arrangements with the individual carriers 
inasmuch as it did not book or secure the cargo for the lines in the sense 


those terms are used in the Board's decision, its actions in that respect 
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being merely performance of ministerial duties under the direction of 
its principal, the Central Railroad of Brazil. 

As a second defense respondents say the conference was justified 
in refusing to pay brokerage to AUT because complainant attempted to 
obtain the contract 
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for the transportation of the locomotives for its own account and would 
have done so but for the fact that the conference submitted a lower bid 
and obtained the business. Their position is that an agent must not, ex- 
cept with his principal's full knowledge and consent, assume any duties 
or enter into any transaction concerning the subject matter of the agency 
in which he has an individual interest or represent interests adverse to 
those of his principal. They argue that the fact that AUT bid first in 
competition with the conference lines and then was appointed forwarder 
by the consignee does not detract from the application of this legal 
principal because the same transaction was involved. They also deny 
that the conduct of the conference lines constituted ratification of the un- 
authorized actions of AUT inasmuch as those lines were entitled to carry 
the locomotives because they had obtained the business directly from the 
Central Railroad, and each line advised AUT when the first shipment on 
its line was made that brokerage would not be paid. 

A further argument is that AUT was not entitled to brokerage on 
the shipments carried by Lloyd Brasileiro because as a matter of inde- 
pendent managerial discretion the general agent of that line in New York 
declined to pay brokerage. The right of an individual line to make its 
own determination as to the payment of brokerage has been recognized 
by this Board in Joint Committee etc. v. Pacific Westbound Conference, 
supra, conformably to a finding of the U.S. Maritime Commission in 
Agreements and Practices Re Brokerage, supra. That Commission 
stated, at page 177: 


dc LS 
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Nothing herein is to be construed as a directive that : 
individual carriers must pay brokerage nor as any limitation 





as to the amount of brokerage that may be paid by such individual Z 
carriers, provided the payments do not result in violations of 
applicable statutes. A carrier should be free within limits to 
pay brokerage or not as its individual managerial discretion 
dictates. 
Section 1 of the Shipping Act, 1916, defines the term “common 
carrier by water in foreign commerce” as meaning "a common carrier 
* * * engaged in the transportation by water of passengers or property 
between the United States or any of its Districts, Territories, or posses- 
Sions and a foreign country, whether in the import or export trade.” 
As all the locomotives carried by respondents Moore-McCormack Lines, 
International Freighting Corporation, Inc., and Lamport & 
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Holt, Ltd. moved from Montreal, Canada to Brazil respondents say 
these lines were not acting as common carriers within the statutory 
definition insofar as these shipments were concerned, and that the 
carriage was not common carriage by water in the foreign commerce 
of the United States within the meaning of section 1 of the Act. Accor- 
dingly it is argued that the Board lacks jurisdiction to award reparation 
to AUT on these shipments, even if AUT were otherwise entitled to 
brokerage as claimed. 

Respondents request the Board to conclude that the conference 
action of June 12, 1952 was within the scope of conference agreement 
No. 59 and therefore no new section 15 agreement was entered into 
requiring the approval of the Board; that AUT is not entitled to repara- 
tion under section 22 inasmuch as it did not perform a brokerage function 
for the steamship lines; that AUT has failed to establish that it is entitled 
to reparation on any of the shipments carried by Lloyd Brasileiro be- 


cause that line determined independently of the conference action not to 
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pay brokerage; that the Board has no jurisdiction to award reparation as 
to shipments from Montreal, Canada to Rio de Janeiro, under section 
22 of the Shipping Act, 1916, and that the complaint should be dismissed. 
Discussion and Conclusions 

The primary issue is whether the conference action of June 12, 
1952 was a routine action within the scope of the basic conference agree- 
ment or whether it constituted a separate agreement required to be filed 
with the Board pursuant to section 15 of the Shipping Act, 1916, as 
amended. That action resulted from consideration by the members of 
the reasons announced by the chairman for calling the special meeting 
and perhaps other reasons. Those expressed reasons establish that 
the matter to be acted upon was not of a routine nature but rather was an 
action aimed at a specified forwarder-broker, AUT, although expressed 
in general terms. Thus, as it eliminated entirely the discretion of the 
member lines to pay brokerage on a particular group of locomotives, it 
resulted in a new scheme of regulation and control of competition and 
provided for an exclusive working arrangement not embodied in the basic 


conference 
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agreement. Of such an arrangement this Board said at sheet 9 of the 
decision of June 8, 1956 in Docket No. 767 - Agreement and Practices 
Pertaining to Brokerage - Pacific Coast European Conference (Agree- 
ment No. 5200), multilithed: 
In our Report on Motions (supra), we accurately applied 

the Isbrandtsen yardstick, in holding that an agreement to boycott 
- a broker who solicits for a competitor is not encompassed within 

the approval of an agreement to make uniform rules and regula- 

tions concerning brokerage. 
Furthermore, the Maritime Commission found in November, 1949, in 


Agreements and Practices re Brokerage, supra, that concerted pro- 
hibition against the payment of brokerage results in detriment to the 
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commerce of the United States and therefore is contrary to the provisions 
of section 15. Similar action by the River Plate and Brazil Conferences 
cannot be regarded as being within the scope of the approved conference 
agreement. Accordingly, upon consideration of the facts summarized 
in Findings of Fact Nos. 13 and 15 in the light of the applicable decisions 
it is concluded and found that the conference action of June 12, 1952 re- 
sulted in an unapproved agreement within the meaning of section 15 of 
the Shipping Act, 1916, as amended, and that in carrying out the terms 
of such unfiled and unapproved agreement the respondents acted in vio- 
lation of section 15 of the statute. 

The facts summarized in Findings of Fact No. 30 and sub-numbers 
30(a) through 30(c), inclusive, show the circumstances and conditions 
under which the conference lines unanimously agree that brokerage is 
earned by and payable to forwarder-brokers. That the activities of AUT 
with respect to these shipments of locomotives and spare parts fully 
complied with all conference requirements is shown in Finding of Fact 
No. 18. While respondents argue that their denial of brokerage on these 
shipments was permissible under decisions of the Board's predecessor 
that "brokerage is compensation for securing cargo for the ship" because 
AUT did not secure the cargo for the conference lines, the decision of 
the Maritime Commission in Agreements and Practices re Brokerage, 
supra, was more explicit. There the Commission said: 

The Act does not define brokerage and is silent as to any 

requirement regarding payment of brokerage. In Agreement No. 

7790, supra, however, we said that "brokerage is compensation 

for securing cargo for the ship." It is compensation paid by 

common carriers by water to brokers, including forwarders, 

but is generally measured in amounts equal to fixed percen- 

tages of gross revenues collected by the carriers from shippers 


who have employed the brokers or forwarders. 3 U.S.M.C. at 
172. 
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The forwarder receives the shipment, performs whatever is 

necessary to prepare it for transportation, secures space, 

prepares documents, and does such other things as are reavired 
all on behalf of the shipper. The forwarder develops business 
and directs particular shipments to the carrier, all to the 

advantage of the carrier. 3U.S.M.C. at 174. 

* * * * %+* 

The payment of brokerage by the carrier is not a payment to a 

Shipper nor does the shipper in any way benefit from the pay- 

ment. * * * Forwarders, when earning and collecting brokerage 

are doing so in return for services to the carrier, a position 

analagous to employees of the carrier. 30 U.S.M.C. at 175. 

Respondents, pursuant to their concerted plan, refused to pay 
brokerage to complainant. When several persons unite in an act which 
constitutes a wrong to another, intending at the time to commit the act 
under circumstances which fairly charge them with intending the con- 
sequences which follow, they are all jointly and severally liable for the 
wrong done, regardless of their individual participation in its accom- 
plishment or their individual gain or profit resulting therefrom. 
Roberto Hernandez, Inc. v. Arnold Bernstein S.M.B.H. et al, 2 U.S. 
M.C. 62. Consideration of the foregoing facts and decisions of the 
Board's predecessors require the findings and conclusions that AUT 
earned and is entitled to brokerage on the locomotives and parts there- 
for, except as found hereafter, and that the liability for payment thereof 
is upon all respondents. 

Next considered is respondents’ contention that AUT was not en- 
titled to brokerage on shipments carried by Lloyd Brasileiro because in 
the managerial discretion of that line the payment of brokerage was re- 
fused. (Finding of Fact No. 14). While other facts of record do not re- 
fute that respondent's statement that it is not permitted to pay brokerage 
on shipments consigned to Brazilian Government departments they do 
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establish that Lloyd Brasileiro paid brokerage to AUT on shipments of 
locomotive spare parts shipped at the same time, on the same vessels, 
and to the same consignee as the locomotives, on which brokerage was 
refused, (Findings of Fact Nos. 25, 26, 27); that on 57 shipments con- 
signed to Conselho Nacional de Petroleo, a Brazilian Government agency, 
and transported on 14 sailings in the period December, 1952 through 
November, 1953, Lloyd Brasileiro paid brokerage to AUT, (Findings of 
Fact No. 28); and that on a shipment of disc plows and scrapers con- 
Signed to the Central Railroad of Brazil, moving on respondent's vessel 
sailing from New York on April 2, 1952, Lloyd 
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Brasileiro paid brokerage to an affiliate of complainant, (Finding of 
Fact No. 29). These facts lead to the conclusion and it is so found, 
that the refusal of Lloyd Brasileiro to pay brokerage on the loco- 
motives was in conformance with the conference prohibition inasmuch 
as the home office instructions were so freely and consistently dis- 
regarded. 

The provisions of section 15 of the Shipping Act, 1916, as amended, 
apply to common carriers by water or other. persons subject to the Act. 
As defined in section 1 thereof a common carrier by water in foreign 
commerce is a common carrier engaged in the transportation by water 
of passengers or property between the United States or any of its Dis- 
tricts, Territories, or possessions and a foreign country. When grant- 
ing section 15 approval to an agreement between carriers, such as the 
River Plate and Brazil Conference Agreement No. 59, the regulatory 
agency acts only within defined limitations of its jurisdiction, which is 
as to common carriers operating between the United States and a foreign 
country. The fact that the agreement may empower the conference to 
exercise authority over the activities of its members who may also 
engage in transportation from one foreign country to another foreign 
country is not necessarily a reason for disapproving the agreement but 
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approval of the agreement does not thereby enlarge the agency’s statu- 
tory jurisdiction. In this case certain of the respondent carriers trans- 
ported property from Montreal to Rio de Janeiro, and in so doing ex- 
cluded themselves from the section 1 definition of common carriers by 
water in the foreign commerce of the United States. Complainant argues 
that in Rates in Canadian Currency, supra, the Shipping Board asserted 
jurisdiction over conference agreements covering United States and 
Canadian ports to prevent the adoption of a Canadian rate level viola- 
tive of section 15 of the Act, but it must be noted that the Shipping 
Board recognized that carriers operating out of Canada were not subject 
to the Act and "that the Board certainly has no power to compel carriers 
operating out of Canada to quote (rates) in sterling * * *". An order of 
dismissal was entered. It is accordingly concluded and found that the 
Federal Maritime Board lacks-jurisdiction to make any findings as to 
whether or not brokerage was earned by and payable to AUT on the loco- 
motives transported from Montreal by respondents Moore-McCormack 
Lines, Inc., International Freighting Corporation, Inc., and Lamport 
& Holt Line, Ltd. 
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Ultimate Conclusions 

Upon consideration of all the foregoing facts it is concluded and 
found that: 

(1) The action of respondents on June 12,1952 was beyond the 
scope of the approved conference agreement, resulting in an agreement 
within the meaning of section 15 of the Shipping Act, 1916, as amended, 
which was not filed with nor approved by the Federal Maritime Board, 
and that in carrying out the terms of such unapproved agreement res- 
pondents violated the provisions of section 15 of the statute. 

(2) AUT earned and is entitled to brokerage on the locomotives 
and parts therefor shipped from New York, NY, to Rio de Janeiro, 
Brazil, and that by reason of the conference action of June 12, 1952 
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has been damaged to the extent of the brokerage withheld and is entitled 
to reparation. 

(3) The refusal of respondent Lloyd Brasileiro to pay brokerage 
to AUT on the locomotives and parts transported on its vessels was in 
compliance with the conference action of June 12, 1952, and was not in 
the exercise of independent managerial discretion. 

(4) Transportation-of locomotives and parts from Montreal, 
Canada to Rio de Janeiro, Brazil was transportation between foreign 
ports and not within the jurisdiction of this Board. 

Recommendation 

In view of the conclusions and findings herein on the facts in this 
proceeding it is recommended that an order be entered requiring respon- 
dents to pay to complainant American Union Transport, Inc., reparation 
in the amount of $7, 330.41, with interest, being the total brokerage 
claimed less the brokerage claimed on all shipments transported from 
Montreal, Canada, and further, that the fact of violation of section 15 
of the Shipping Act, 1916, as amended, by the River Plate and Brazil 
Conferences and the members thereof be certified to the Department of 
Justice for institution of appropriate proceedings. 
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MR. GALLAND: There are several preliminaries, Mr. Gray. 
We have found an error or two in the complaint, and we wish to be 
kind to our adversaries by letting them off the hook for a small por- 
tion of the reparations demanded. I would like to specify in relation 
to the table, Exhibit B to the complaint, the brokerage bills which 
we allege were unpaid were, on checking our records, we found were 


in fact 
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paid. 

On page 2 of Exhibit B, just above the center of the page, under 
the first column, File No. LMF#11, spares, on the steamer which 
sailed April 23, 1953, the item of $38.10 was paid. 

On page 3, about a quarter of the way down the page, or a little 
less, File No. LBF #13, spares, on the Steamer LLOYD AMERICA, 
which sailed on 10/26/53, running down through LBF#24, the aggre- 
gate brokerage between those two items, both inclusive, was paid, 
and the total amount is $30. 86. 

MR. MADDY: $30.86 was paid of that total amount? 

MR. MADDY: That is right, $30.86 was the total amount paid. 

(Discussion off the record. ) 

MR. GALLAND: The amount $166. 25 opposite the freight item 
of $13,300 was not paid. 

MR. MADDY: The remainder were paid? 

MR. FOLEY: The total amount for spares was paid but not for 
the locomotives. | 
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MR. GALLAND: That is right. The next item is about two- 
thirds down the same page, beginning with LBF#21, spares, the 
LLOYD COLUMBIA, and running through LGF#13, the same vessel, -- 
that was a mistake, running through LGF#34, 
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and the brokerage on all spare items included within those two entries 
was paid and the amount is $18.16. 

The last item, concerning the vessel immediately following 
Exhibit B, the LLOYD ECUADOR, beginning with LBF#34, spares, 
and running through LGF#36, but excluding LGF#14, the brokerage 
on the freight for all of the spares between those two entries was paid. 

MR. FOLEY: How about 37 and 38, the last two items on the 
spares shipped? You went down through 36, but didn't mention 37 and 
38. 

MR. GALLAND: They are a different vessel. 

MR. FOLEY: You said LGF? 

MR. GALLAND: Yes. 

MR. FOLEY: That included all the spares on that ship. 

MR. GALLAND: And the brokerage amounts to the total sum 
of $4. 28. 

EXAMINER GRAY: Mr. Galland, LGF#36, was that included 
on the item just above the LLOYD CANNON ? 

MR. GALLAND: May I look at it with you, sir? 

IGF was included. 

The amounts, Mr. Gray, that were paid, may in some in- 
stances not be the precise amounts listed as having been billed, be- 
cause the carriers made some adjustments in the bills when they paid 
them. So there may be small 
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discrepancies for that reason. 
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I should like to have the complaint deemed amended to take 
account of the corrections which I have just detailed. 

Is that satisfactory to you, Mr. Maddy? 

MR, MADDY: I have no objection. 

EXAMINER GRAY: The amendments to the complaints are 
received. 

MR. MADDY: I think, for convenience, I suggest I give you 
what I propose to make by way of amendments. 

In connection with paragraph No. 23 of our answer, we would 
like to amend it to include the words "or one of its wholly-owned sub- 
sidiaries." 

As it now stands, we have set up the defense that the respon- 
dents were justified in refusing to pay brokerage to complaintant, be- 
cause complainant attempted to obtain the contract for transporting 
the above said locomotives and parts on the vessels of one of its own 
wholly-owned subsidiaries. We would like to amend that to include any 
vessels which might also have been owned by American Union Trans- 
port. 

MR. GALLAND: I have no objection to the amendment. Ido 
not wish my consent to the amendment to be treated as a concession 
of relevancy either to the amendment or the original paragraph of the 
answer. 

* * * * * 

| Transcript - 23] 
WITNESS HOLZER 

Q. [Mr. Galland] After the conference had concluded its 
agreement with the railroad for the transportation of these locomo- 
tives and after American Union Transport had |been] designated as 
broker, had received its instructions, and had communicated with 
the manufacturers, did it undertake to make bookings with various 
conference lines for space for the shipment of these locomotives to 
Brazil? A. |Mr. Holzer] Yes. 
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MR. MADDY: Mr. Holzer, when was Exhibit 17 received by 
you? 

THE WITNESS: According to the date stamp on the letter it 
was received in the afternoon of June 13. 

MR. MADDY: You have no doubt that is the correct date? 

THE WITNESS: Yes, I have no doubt. 

BY MR. GALLAND: 

Q. Did this letter constitute a refusal to pay brokerage on 
the two locomotives in question and on all future shipments? A. Yes, 
it refers to all shipments consigned to Brazilian Government depart- 
ments. 

Q. You understood that to embrace all of the 120 locomotives 


and the parts, is that correct? A. Yes. 
* * * 
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Q. We have already discussed the communication of June 12, 
1952, in which Lloyd Brasileiro refused to pay brokerage. Was that 
Lloyd Brasileiro’s position from that time up to the present, so far 


as you know? A. Yes, it was. 
e ‘* 
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* * * % 


Q. I show you a photostat of a letter on the letterhead of 
Moore-McCormack Lines dated October 14,1952, addressed to Ameri- 
can Union Transport, Inc., for the attention of Eric Holzer and signed 
by George L. Holt, Vice President. 
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Did American Union Transport receive the original of that 
letter? <A. Yes. 

Q. Would you be good enough to read the second paragraph 
of the letter into the record at this point? A. "Due to the action 
taken at a joint meeting of the River Plate & Brazil Conferences, 
June 12, 1952, we are 
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unable to honor your invoice, since the minutes of that meeting pro- 
vide that no brokerage is to be paid on the freight for the 120 locomo- 
tives, the carriage of which had been closed direct in Brazil with the 
Central Railroad by conference representatives." 

MR. GALLAND: I offer in evidence the letter of October 14, 
1952, of the Moore-McCormack Lines. 

EXAMINER GRAY: It is received as Exhibit 23 in evidence. 

* * *k xk * 

Q. I show you a photostat of a letter on the letterhead of IFC 
Lines dated October 24, 1952, addressed to American Union Trans- 
port, Inc., attention of Mr. C. Bruun, and signed by F. R. Jordan, 
Traffic Manager. 

Did American Union Transport receive the original of that 
letter? A. Yes. 

Q. Without going into detail, is it similar in general to the 
expressions in Exhibit 23? 
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A. Yes, it is. 
MR. GALLAND: I offer the IFC letter of October 24, 1952, 
in evidence as Exhibit 24. 
EXAMINER GRAY: It is so received. 


* & * * * 
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Q. Mr. Holzer, I now ask you to inspect a photostat of a let- 
ter, on the letterhead of River Plate and Brazil Conferences, dated 
November 14, 1952, addressed to American Union Transport Inc. , 
signed by George F. Foley, Chairman, and tell us whether American 
Union received the original of that letter? A. Yes. 

Q. In answer to the American Union letter of October 17, 
1952? A. Yes. 
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Q. Addressed to Mr. Foley? A. Yes. 

MR. GALLAND: I offer Mr. Foley's letter of November 14, 
1952, in ‘evidence, as Exhibit No. 30. 

EXAMINER GRAY: Letter from George F. Foley, dated No- 
vember 14, 1952, may be received in evidence as Exhibit No. 30. 

* * * * * 

Q. |Mr. Galland] Did you perform services of the usual type 
upon which you had been accustomed to collect brokerage from this 
and other Conferences, in relation to the 
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shipment of these locomotives? A. |[Mr. Holzer] Yes, we did. 


Q. Iask you to look at Paragraph 10 of the American Union 
complaint in this case, and I ask you to testify whether American 
Union performed the services which are there specified, and I would 
like to have you elaborate, as far as youcan. A. Yes. We performed 
all these services, which are those that we perform for all of our cus- 
tomers, ranging from keeping in contact with the manufacturer, as 
to readiness of the locomotives, in this case; coordinating that with 
steamer space; making the bookings on the specific steamers, 
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sometimes, we arranging the bookings, if necessary; handling all the 
documentation connected with the shipments, and notifying of princi- 
pals in Brazil as to the progress of the shipment and date on which 
they finally went forward. 

Q. Did you mention booking of the space? A. Yes. 

Q. I want the record to be quite clear: As I understand your 
testimony up to this point, in all instances you did make the booking 
arrangements with the carrier, whoever he was, is that correct? 

A. That is correct. 
Q. In some instances, Mr. Holzer, did American 
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Union select the carrier which was to transport these cargoes? 


A. Yes, we did. 
K x * x aK 
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*x * * * * 


A. All of the lines, in fact, other than Lloyd Brasileiro, 


solicited these shipments from time to time. 
* * * * * 
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* * * * * 

BY MR. GALLAND: 

Q. Mr. Holzer, toward the beginning of your testimony, in 
response to a question from me as to solicitation practices of the 
Lines, you gave your answer in terms of the Conference members 
other than Lloyd Brasileiro. A. Yes. 

Q. The solicitation practices of Lloyd Brasileiro were the 
subject of some mention in Paragraph 10 of our bill of particulars, 
and I wonder whether you have any comment for the record as to 
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whether Lloyd Brasileiro conducted any solicitation, and if so, in what 
manner it was done? A. Well, we had been instructed by our princi- 
pals to favor Lloyd Brasileiro, that is to say, to offer them all loco- 
motives first, and to advise our principals in the event that Lloyd 

’ Brasileiro could not accommodate them, as to what alternative sail- 
ings of Conference vessels there would be, and it was a matter of 
routine for Mr. Brunn, who handled this in our office, to notify Lloyd 
Brasileiro whenever we knew that locomotives would be ready at 
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manufacturers’ plants, and to find out on what ships they could be 
accommodated; and, vice versa, for Lloyd Brasileiro to call us and 
ask whether we had any locomotives for them on the specific sailings 
on which they could accommodate them. 

If you mean by solicitation, that constant contact we were so- 
licited by Lloyd Brasileiro. 

Q. Dol understand you to suggest that the instructions from 
the railroad were that the closings of bookings with Lloyd Brasileiro 
depended to some extent upon the availability of their service at ap- 
proximately the time when locomotives were ready for shipment? 

A. Oh, yes. 

Q. [Mr. Galland] I believe you testified this morning that it 

was the regular practice of these respondents, meaning the members 


of the River Plate and Brazil Conferences, to pay brokerage at 1 1/4 


per cent to American Union on cargo forwarded by it. Was that your 
testimony? A. [Mr. Holzer] Yes, I so testified. 

Q. Did your collection of brokerage in such instances ever 
depend, as far as you can recall, upon your having negotiated the 


rate at which it moved? A. No. 
Pa * 





[Transcript - 57, 58] 
: 85 


| Transcript - 57] 

* * * * * 

Q. |Mr. Galland] You have observed, have you not, from 
Exhibit No. 17, the statement that Lloyd Brasileiro are not permitted 
to pay brokerage on shipments consigned to Brazilian Government 
departments? A. |Mr. Holzer] Yes, I did. 

Q. As regards the locomotives and their parts, was the con- 
duct of Lloyd Brasileiro such as to confirm that statement as a gene- 
ral rule? A. No, because they paid some brokerage. 

Q. You did get some brokerage? A. Yes. 

Q. On what items did you get such brokerage? 
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A. On parts which went with these locomotives, or separat- 
ely from them. 

Q. Mr. Holzer, I ask you to inspect a photostatic copy of an 
invoice on an American Union billhead addressed to Lloyd Brasileiro 
dated November 11, 1953, and I will ask you whether that is a copy of 
a bill sent out by American Union? A. Yes, it is. 

Q. Could you tell what it shows, in summary? A. It lists 
the bills of lading and freight paid on each bill of lading due to be paid, 
forwarded on the steamer LOIDE AMERICA, sailing from New York 
to Rio de Janeiro on October 26, 1953. 

Q. Is that a brokerage bill? A. Yes. 

Q. What are the items of cargo to which it applies? A. There 
are several bills of lading covering spare parts, consigned to the 
Estrada de Ferro Central and one locomotive. 

Q. Is there an indication-- A. One bill of lading covering 
locomotives. I don't know how many, presumably two. 

Q. Does it show the total freight on which brokerage was ini- 
tially billed which was in excess of $15, 000 and has been reduced to 
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approximately $2400? 
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A. Yes, by the line. 
Q. Does that appear to regult from the exclusion of $13, 300 A 
of freight on the item that you believe to be a locomotive? A. Correct. : 
Q. Does it show that the 4mount billed which was $197.11 was 
reduced to $30.86? A. That is correct. 
Q. By the line? A. Yes, by the line. 
Q. Does it show at $30.86 the bill was approved for payment 
by Roberto Zumsteg? A. According to the statement on this invoice, 
yes. 





Q. And also the initials on the line "approved for payment," 
which is not inconsistent with the initials "R. Z.", but I can't really 
read it. A. I can't decipher that. 

Q. Is there anything on the bill which shows that it has been 
paid? A. Yes, there is a paid stamp by Lloyd Brasileiro dated 
March 2, 1953. 

Q. That is the line's own representation the bill has been paid 
by it, is that correct? A. That is correct. 

MR. GALLAND: I offer this brokerage bill as 
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the next exhibit in evidence. 

EXAMINER GRAY: It is received as Exhibit No. 39. 

(The document above referred to was marked 
Exhibit No. 39 and received in evidence. ) 

Q. May I have you make it clear that the word "spares" indi- 
cates spare parts for locomotives? Do you know that, or would you 
prefer to inspect the bill of lading before answering? A. I would pre- 
fer not to answer without inspecting the bill of lading. : I assume that it 
is so. I would like to see the bill of lading first. Yes, they are 
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locomotive spare parts. 

Q. I think I shall not go through them, or do you feel safe, on 
the basis of spot-checking of bills of lading, to testify that the word 
"spares" refers to locomotive spare parts? A. Ido. 

Q. And that those spares were with regard to the same 120 
locomotives testified to here? A. Yes, they moved under the same 
purchase contract. 

Q. I show you another photostat of a brokerage bill dated 
December 10, 1953, American Union to Lloyd Brasileiro, originally 
billed for $184.95, and approved for payment, for 
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$18. 16, and ask you whether this set forth transaction of the same 
character as contained in Exhibit No. 39? A. Yes, ona different 
steamer, 

Q. And has freight for two locomotives, or what appears to 
be two locomotives, been deducted from the original freight listed? 
A. Yes. 

Q. And is it stamped as approved for payment by Mr. Zum- 
steg? A. Yes. 

MR. GALLAND: I offer the brokerage bill of December 10th 
in evidence as Exhibit No. 40. : 

EXAMINER GRAY: Brokerage bill dated December 10th may 
be received as Exhibit No. 40. 

(The document above referred to was marked 
Exhibit No. 40 and received in evidence. ) 

Q. I show you another brokerage bill which seems to be of 
the same character as Exhibits No. 39 and 40, this one being dated 
January 5, 1954, and I ask whether the spare parts referred to there 
are spare parts for the same group of locomotives previously men- 
tioned? A. Yes, they are. 

Q. Does this bill appear to have been approved for payment 
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and paid in the amount of $4. 28? 
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A. Yes. 

MR. GALLAND: I ask that this be received in evidence as 
Exhibit No. 41. 

EXAMINER GRAY: Brokerage bill dated January 5, 1954 may 
be received in evidence as Exhibit No. 41. 

(The document above referred to was marked 
Exhibit No. 41 and received in evidence. ) 

MR. GALLAND: There will not be a great number of these, 
Mr. Gray. Ido not intend to drone on all afternoon putting in individ- 
ual documents. 

Q. Mr. Holzer, do you know what Conselho Nacional de 
Petroleo is? A. Conselho Nacional de Petroleo is an instrumental- 
ity of the Federal Government of Brazil, in charge of its petroleum 
resources and refineries, now called Petrobras. 

MR. GALLAND: Mr. Examiner, I offer in evidence a certifi- 
cate from the Brazilian Embassy in Washington to the effect that Con- 
selho Nacional de Petroleo is an agency of the Brazilian Government. 
The certificate is accompanied by another certificate, signed by the 
Assistant Secretary of State, Herbert Hoover, Jr., as to the status 
of the Brazilian certifying officer. 

I should like to have these received as one 
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exhibit. 
MR. MADDY: One point of clarification. Are the shipments 
referred to in this invoice involved in this proceeding? 
MR. GALLAND: No. 
MR. MADDY: They are not with respect to the.locomotives 
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here in question? 

MR. GALLAND: I am about to offer a series of brokerage 
bills indicating that brokerage was paid by Lloyd Brasileiro on ship- 
ments to Conselho Nacionale de Petroleo, which is a Brazilian Gov- 
ernment agency. That offer is for the purpose of contradicting 
Mr. Zumsteg's statement, that Lloyd Brasileiro does not pay broker- 
age on that class of traffic. 

MR. MADDY: I object to this whole line of evidence that 
Mr. Galland is trying to put in, on the ground that it bears no relevancy 
to the issues in this proceeding, or as to whether or not brokerage was 
earned on these particular 120 locomotives. 

EXAMINER GRAY: It bears on the statement of one of the 
lines, that they do not pay brokerage on any Government shipments. 

MR, MADDY: Mr. Examiner, let me submit, in order to 
properly weigh the evidentiary values of these certificates, we will 
have to inquire into the nature of 
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each one of these shipments, to determine whether or not they moved 
on a CIF basis, where the cargo would not normally necessarily move 
on a Lloyd Brasileiro steamer, unless the broker involved designated 
Lloyd's, and that would be a situation where the broker took that form 
of service. 

We would have to determine whether it moved FOB or CIF, and 
I think that would extend the scope of this record and would be without 
any evidentiary value. 

MR. GALLAND: You are free to inquire into whatever you 
like, Mr. Maddy. Mr. Zumsteg denied paying brokerage for an ex- 
plicitly stated reason, and despite the somewhat limited character of 
the amendment which the respondents made in their answer this morn- 
ing, Mr. Zumsteg's assertion was unqualified, that they pay no 
brokerage, and are not permitted to pay brokerage on Brazilian 
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Government cargo. 

We are about to show that that statement was flagrantly incor- 
rect. 

MR. MADDY: Then we are going to have to go through all 
these various shipments to see what the character of each shipment 
is. 

MR. GALLAND: Iam sorry, we may have to do it. 

EXAMINER GRAY: I shall overrule the objection and receive 
this certificate from the United States State Department as Exhibit 
No. 42. 
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MR. LIPPMAN: Mr. Examiner, there are two documents 
comprising that offering. 

EXAMINER GRAY: What is the second one? 

MR. GALLAND: The basic document is the certificate from 
the Second Secretary of the Brazilian Embassy; the top document is 
from the American Department of State, which indicates that the man 
who said that he was the Second Secretary of the Brazilian Embassy 
in Washington is, in fact, the Second Secretary of the Brazilian Em- 
bassy. . 

EXAMINER GRAY: Could you attach them? 

MR. GALLAND: The original two documents are attached and 
tied together with red ribbon and the complete trappings. I would sug- 
gest that they go in as one exhibit. 

EXAMINER GRAY: Very well. 

The two documents attached may be received as Exhibit No. 42. 

(The documents above referred to were marked 
Exhibit No. 42 and received in evidence. ) 

BY MR. GALLAND: 

Q. Mr. Holzer, I now ask you to inspect a photostat of a 
brokerage bill from American Union Transport to Lloyd Brasileiro, 
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listing a number of items consigned to Conselho Nacional de Petroleo, 
and ask whether that 
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brokerage bill was paid by Lloyd Brasileiro? A. According to our 
records, yes,it was. 

MR. GALLAND: May I go off the record? 

(Discussion off the record. ) 

EXAMINER GRAY: On the record. 

Q. Mr. Holzer, Iam handing you 13 photostats of American 
Union brokerage bills addressed to Lloyd Brasileiro, dated respec- 
tively as follows: February 3, 1953, - and all these other dates are 
1953, - February 17, 27, March 10, March 10, March 27, April 28, 
May 6, June 3, July 25, August 26, September 1 and December 29. 

I will ask you to indicate whether each of those documents 
shows some shipments addressed to Conselho Nacional de Petroleo 
and were the amounts of brokerage billed for such shipments paid by 
Lloyd Brasileiro? A. Yes. These covered shipments, including 
shipments to Conselho Nacional de Petroleo and payment was received 
according to our records of the brokerage from Lloyd Brasileiro. 

Q. In those instances where the entry is merely "Conselho 
Nacional", can you state whether that refers to Conselho Nacional de 
Petroleo? A. Yes. 

MR. GALLAND: I offer this group of brokerage bills in evi- 
dence collectively as the exhibit next in order. I believe that the first 
one discussed dated 
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February 3, 1953 is not yet in evidence, so I ask that it also be in- 
cluded in this collective exhibit, which means there are two bills dated 
February 3, 1953 and 14 bills in all. 
EXAMINER GRAY: Mr. Maddy. 
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MR. MADDY: Mr. Examiner, I would like to make the same 
objection to these that I did to the original exhibit of this character 
which I think was discussed as Exhibit No. 42. 
EXAMINER GRAY: The described bills are received as Exhi- 
bit No. 43, collectively. 
(The documents above referred to were marked 
as Exhibit No. 43 and received in evidence. ) 
Q. Mr. Holzer, I show you a freight bill on the letterhead of 
Roepke & Otto, addressed to Lloyd Brasileiro under date of April 15, 
1952. 
Who is Roepke & Otto, Inc.? A. It is a freight-forwarding 
firm affiliated with American Union Transport. 
Q. What does this bill show as regards the identity to whom 
the freight was shipped? A. The shipment under bill of lading 126 
was consigned to Estrada de Ferro Central do Brasil in Rio 
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de Janeiro. 

Q. Did it cover freight in any way associated with the locomo- 
tives that are the subject of this proceeding? A. No. 

Q. What did it cover? A. It covered a shipment of disc 
plows and scrapers. 

Q. In other words, it was non-railroad equipment consigned 
to the same consignee that received the railroad equipment which is 
the subject of this proceeding, is that right? A. That is correct. 

Q. Is the brokerage bill of April 15, is it indicated that it 
was paid by Lloyd Brasileiro? A. Yes, according to the records 
of Roepke & Otto, it was paid. 

MR. GALLAND: I offer the brokerage bill of April 15, 1952 
in evidence as Exhibit No. 44. 

MR. MADDY: Mr. Examiner, could it be understood that I 
have the same objection to all this similar type of invoice that are 
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being put in? 
EXAMINER GRAY: Yes, Mr. Maddy. I will receive this as 


Exhibit No. 44 in evidence. 
* * * * * 
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* * x a * 
[CROSS EXAMINATION OF WITNESS HOLZER] 
BY MR. MADDY: 
Q. With respect to American Union Transport, as I understand 
it, they act as freight forwarders, do they not? A. Yes, they do. 
Q. Do they also act as brokers? A. Yes, they do. 
Q. Do they do any business in the chartering of vessels field? 
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MR. GALLAND: Objection, sir, as irrelevant. It does not 
make any difference what other business a freight forwarder may be 
engaged in. It may own and operate or charter vessels; that is as may 
be, that is not this transaction. 

MR. MADDY: Mr. Examiner, I think I should be given an op- 
portunity to develop my line of cross-examination without revealing 
in advance, prematurely, what I plan to develop through the witness. 

I think I should be given a reasonable opportunity to show the rele- 
vancy of this line of inquiry. 

EXAMINER GRAY: I will overrule the objection, Mr. Galland. 

(The pending question was read by the reporter. ) 

BY MR. MADDY: 

Q. Would you answer that, please? A. Yes, they do. 

Q. American Union Transport actually charters vessels at 
times? A. Do you mean, as a broker? 

Q. Asabroker. A. Yes, they do. 

Q. Does American Union Transport finance shipments at 
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times? A. Yes. 
¥* 
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BY MR. MADDY: 

Q. Mr. Holzer, does American Union Transport also act as 
a carrier of merchandise? A. Yes. 

Q. Did they own any vessels during the years 1952 to 1954? 

MR. GALLAND: I object to the question. I think it is covered 
by a previous objection. I do not want to interrupt constantly, so may 
I have a standing objection, if I have not made myself clear, as to 
this entire line? 

EXAMINER GRAY: Yes. 

Q. [Mr. Maddy] Mr. Holzer, what were the names of the 


vessels which your company owned at that time? A. |Mr. Holzer] 
At what time? 
Q. During the years 1952 to 1954? 
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A. The TRANSUNION and the TRANSAMERICA. 

Q. During that period of time did American Union Transport 
also charter vessels for its own account on which it carried merchan- 
dise? A. I believe we did, yes. 

Q. Do you recall the names of any such vessels? A. Not 
offhand. 

Q. Now, in connection with the shipment of 120 locomotives, 
did American Union seek to obtain the carriage of those locomotives 


for its own account? A. Yes, we did. 
*K * mK 
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aK ok + 3 ak K 

BY MR. MADDY: 

Q. |Mr. Maddy] Let me reframe the question, then: 

Mr. Holzer, is it not a fact that American Union, as a car- 
rier, made an offer to the Central Railroad of Brazil to carry these 
120 locomotives and parts? A. We made an offer as principals. I 
don't know what your qualification of "carrier" means exactly. 

Q. Did you plan to carry this merchandise? A. We had not 
determined how we would handle it at that time. 
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Q. Would you carry it on your own vessels, possibly? 

MR. GALLAND: I object, on the ground that the questioning 
is going beyond our arrangement. 

You know, because Mr. Holzer has told you, that he made an 
offer as principals to carry the locomotives. He said he had not de- 
termined how he was going to do it. 

MR. MADDY: Mr. Examiner, at the very least, I think I 
should be able to preserve my position and have before the Board the 
fact that the American Union Transport competed with us for this 
cargo. I think I should have that much in the record, in any event. 

MR. GALLAND: You have it, that they made an offer. 

MR. MADDY: I think it is an essential point that I should have 
in the record that they competed with us as carriers. 

MR. GALLAND: Iam not going to sit silently while you act 
as though you were now submitting your surmise for approval. 

I recognize that approval of such a surmise may be just as 
important to you as the denial of portions of my subpoena seemed to 
me. It would seem that we cannot both win, but I don't think it is 
proper for us to stand here for an entire afternoon badgering the 
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Examiner over a ruling. It was his ruling, made in advance of the 
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hearing. You have had several months in which to appeal from that 
ruling, and I am seriously prejudiced by the kind of delay that occurs 
when you come into a hearing room and try to upset a ruling which you 
have had for many weeks. 

MR. MADDY: I did not understand the Examiner's ruling to 
be to that effect. 

EXAMINER GRAY: Is that the only question along that line 
you intend to ask? 

MR. MADDY: In view of your ruling, sir, I would like an 
answer to that question for the record. I plan to pursue it no further. 

EXAMINER GRAY: You may answer it. 

(The pending question was then read by the reporter. ) 

MR. MADDY: When I made my request of you, Mr. Exami- 
ner, I meant, as to this basic question, whether or not they made 
this offer as carrier. 

EXAMINER GRAY: Do you understand the question, Mr. Hol- 
zer? 

MR, MADDY: May I rephrase it? 

BY MR. MADDY: 

Q. When you made your offer to the Central Railroad of 
Brazil, did you make that offer to carry these locomotives as a 
steamship carrier? 

MR. LIPPMAN: Now, just a minute, Mr. Holzer. 


[Transcript - 96] 
Iam not sure that the Examiner ruled just now on that part |the pro- 
priety] of the question. 
MR. GALLAND: I understood there was going to be one ques- 
tion and one answer, and we would then get on with our case. 
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EXAMINER GRAY: Ask your question again, please. 
(The pending question was read by the reporter. ) 

A. We made it as a principal, and we had not determined just 
how we would handle it if we had been awarded the business. 

Q. But you would handle it as principal? A. As principal, 
yes. 

MR. MADDY: Just for the record, I would like to make an 
offer of proof of this document which has been refused admittance by 
the Examiner. 

EXAMINER GRAY: The copy of American Union Transport's 
letter dated May 20, 1954? 

MR. MADDY: Yes, to Mr. Zumsteg, from Mr. M. M. Hol- 
zer, President of American Union Transport, Inc. 

EXAMINER GRAY: My copy is not addressed to anyone. 

MR. MADDY: This is the document, which I show you. 

EXAMINER GRAY: I will allow this to be marked for identifi- 
as Exhibit No. 48, but will not receive it 
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in evidence. 
(The document above referred to was marked 
for identification as Exhibit No. 48.) 
aK * * aK * 


Q. [Mr. Maddy] Mr. Holzer, in connection with these 120 
locomotives, did you charge the Central Railroad of Brazil a forward- 
ing fee? A. We did not. 

Q. Why didn't you charge them a forwarding fee? 

MR. GALLAND: I object. I don't know what that has to do 
with the conference. Brokerage is brokerage. Ifa line pays it, it 
does not generally ask whether the forwarder has charged a forward- 
ing fee, or how much. There's a reason why it does not ask, as far 
as I can see, because it is not any of the line's business. 


| Transcript - 97, 98, 99] 
98 

MR. MADDY: May I develop my line of cross-examination 
without prematurely saying what I have in mind? 

EXAMINER GRAY: I overrule the objection. 

Read the question. 

(The pending question was read by the reporter. ) 
MR. MADDY: May we have an answer to that last 
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A. |Mr. Holzer] Well, there are two reasons for it: the 
principal reason is that we rarely, if ever, have charged a handling 
fee on shipments that were entrusted to us by any Government agency, 
be it this one or any other foreign or United States Government agency. 
U. S. Government shipments entrusted to forwarders are always free 
of forwarding fees, or usually are. 

The second reason is that we would have had to have an under- 
standing with the principal as to such a charge, which we did not have. 

Q. What was your understanding with your principal in that 
regard? A. We were not to charge any fee. We had an understanding 
to that effect. 

Q. You had that explicit understanding? A. That is right. 

Q. Weren't you performing a service for Central in connec- 
tion with forwarding these locomotives? A. Yes. 

Q. Yet you did not charge them for it? A. No, we did not. 

Q. Now, how did you expect to be compensated for this serv- 
ice which you rendered to the Central Railroad? A. By the brokerage 
from the lines. 


Q. For the service you were rendering to the lines? 
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A. For the entire service entrusted to us in connection with 
the shipments, which I understand, include services to the lines, as 
well. 
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Q. I would like to refer you to paragraph 10 of your complaint, 
which I believe Mr. Galland called to your attention during the course 
of your original examination. 

MR. GALLAND: Would you like the witness to read my copy? 

MR. MADDY: If you please. I assume it is the same. 

BY MR. MADDY: 

Q. In paragraph 10 of your complaint you allege that you 
supervise the overland transportation of the cargoes from point of 
origin to seaboard. For whom did you perform that function? A. I 
would say, for all parties concerned. 

MR. GALLAND: I think that is a question of law and calls for 
a conclusion of the witness. 

EXAMINER GRAY: Well, he has alleged this. I think he can 
explain it. 

A. Well, we are coordinators in a situation like this, as be- 
tween three parties--our principal, who is the buyer; their suppliers 
and the carrier. As a matter of fact, more than three parties. There 
are four parties--the ocean carrier and the inland carrier. That is 
what this 
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allegation is supposed to refer to. 

Q. You allege that in supervising the overland transportation. 
In supervising the overland transportation are you doing anything for 
the steamship carrier? A. Oh, yes, absolutely. We had to coordi- 
nate the movement from the plant to seaboard so as to connect with 
the ship and trace the cars. 

Q. Let me ask you this question. A. May I finish? 

Q. Excuse me. A. And, finally, we had to arrange for the 
lighterage alongside, by car float or by whatever means the carrier 
desires. Perhaps you know that sometimes cargo is just lightered 


and sometimes you use car floats. It depends on the convenience of 
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the carrier, the ocean carrier. All of these services are being per- 
formed by us, I think. Clearly, this is for the benefit of the carrier. 

Q. What were the terms of the sale involving these 120 loco- 
motives? By that I mean, was it FAS? Is that correct? A. Well, we 
are not familiar with the contract of sale, but, according to the in- 
structions we had from the Central Railroad of Brazil, the documents 
were to show an FAS sale. 

Q. What does an FAS sale mean to you? 
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A. It means that the purchase was made free alongside 
steamer by the supplier. 3 

Q. And it is the supplier's duty to put them free alongside? 

A. Yes, as far as the payment of freight is concerned, yes. 

Q. If it is the supplier's duty to put them free alongside, how 
can you say that you are performing the carrier's obligation in super- 
vising the overland transportation of cargo from point of origin? 

A. I didn't say that. 
Q. Excuse me, I thought you did. <A. No, I said we rendered 


them a service. I did not say we performed the obligation. 
* * * 2 
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Q. Let me rephrase the question. Do you concede that it is 
not the carrier's obligation to bring the cargo from point of supply to 
the FAS point? A. Definitely. 
Q. Whose duty is it to document shipments for export? 


A. Well, that depends on the private arrangement, whoever is given 
that obligation. 

Q. I have reference to these particular shipments which moved 
on an FAS basis. A. Well, we were instructed to prepare the 
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documents in reference to the shipments, but I would like to add-- 
Q. Just one moment. By whom were you so instructed? 
A. By the consignee. 
Q. That is, the Central Railroad of Brazil? A. Yes. 
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Q. And you were not so instructed by the carriers, were you? 
A. No. 

Q. They never asked you to do that, did they? A. No. Of 
course, may I amplify that? The carriers could not receive the ship- 
ments unless they were covered by, for instance, U. S. Customs 
documents. They would not be permitted to load them, if they weren't 
covered. 

Q. Did the carrier ever request you to procure those customs 
documents? A. Qh, absolutely. 

Q. On all these shipments? A. Oh, yes. 

Q. They specifically requested you todo so? A. Well, it is 
understood and implied that we have to do that when we make an ar- 
rangement to-- 

Q. Let me submit, you are not answering my question. I 
asked you if you were asked specifically? A. I was beginning to 
answer it. May I finish my answer? | 

Q. Goahead. A. It is understood and implied, when we 
handle a shipment as a forwarder, that we have to arrange these docu- 
ments when we make a booking with a line. I would have no personal 
knowledge as to whether we were specifi- 
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cally requested in one instance or the other to get these documents. 
It is very likely that we were, in the regular course of business. 
Q. But you have no knowledge of that? A. No personal 
knowledge. 
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Q. Who in your organization would have personal knowledge 
of such a fact? A. Mr. Brunn, who handled the shipments. 

Q. Isn't it a fact that it is the shipper's obligation to file the 
necessary export declaration with Customs? A. Well, Iam sorry, 
I cannot answer that. I don't know whether it is the shipper's obliga- 
tion or the consignee's obligation. 

Q. You are not familiar with that? A. No, no, I couldn't 
answer that. I would say that it is probably the obligation of whoever's 
account the shipment is handled for, whether it be the shipper or the 


consignee, but I am not sure. 
* * * * * 
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Q. |Mr. Maddy] You say that, despite the fact that you agree 
with me, that supervising the overland transportation of cargoes from 
point of origin to seaboard, documenting the shipments for export, 
procuring certification of consular invoices by the Brazilian Consul, 
arranging delivery to ship's side and performing other services of 
the type normally performed, were all services or duties which were 
performed for the consignee or the shipper? A. |Mr. Holzer] Well, 
I said exactly the contrary, Mr. Maddy. I don't know why you say 
that I agree with you. I said those were services performed for all. 
I detailed for you the four parties in question. 

Q. Didn't you tell me, when we discussed each one of those, 
that it was not the duty of the carrier to 
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perform those services? A. Yes, but I don't see what one has to do 
with the other. 


* * a bs a 
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Q. In connection with this particular business, did you ever 
seek quotations of rates directly from the Conference? A. No. 

Q. In the usual case when you are acting as a forwarder and/or 
broker in connection with a shipment, don't you usually go to the car- 
riers involved and request them to quote youa rate? A. Yes, but 
not in connection with equipment of this sort. 


[Transcript - 109] 

Q. Why do you make that qualification? A. We have been 
refused such quotations by this very Conference repeatedly. They re- 
fused on the grounds that they said we would quote principals directly 
only, shippers, that is. 

Q. Let me ask you, in point of time, was that subsequent to 
these transactions or prior thereto? A. I think I know of two instan- 
ces that were subsequent to it. 

Q. Had you ever been told that prior to this particular trans- 
action involved here? A. I can't recall. Iam not sure on that. I 
don't think so. 


* me * * x 
[Transcript - 110] 
*x ae * * x 


Q. So, isn't it a fact, then, in situations prior to June 12, 
1952, when you did go to the Conference as a broker or forwarder 
seeking a rate, they quoted you a 


|Transcript - 111] 
rate? A. Well, it is true in this case, but I don't know whether there 
were not other cases where they refused it. I believe they did. I 


can't remember now. 
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x x 7 a y 

Q. When you seek rate quotations from a steamship confer- 
ence or a steamship line, do you advise them in what capacity you are 
seeking the quotation, the rate? Whether you are seeking it as a for- 
warder or broker, or in your competitive capacity as a carrier? 
A. Well, if we ask the lines for quotations, we act as a broker, and 
they know it. 

Q. You say they know it? A. Yes. 


{Transcript - 112] 
Q. How do they know that? A. By reason of the fact that 
that is our business, we designate ourselves as a broker when we ask, 


and from the context of our conversations it would be evident to them. 
* * ss * * 
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Q. In connection with these locomotives, as I understand it, 
you were acting under instructions from the Central Railroad of Brazil 
as to what vessels those locomotives were to go forward on? A. What 
line? 

Q. Yes, what line? A. Yes, we did. 

Q. Weren't instructions to the effect that the locomotives were 
to be forwarded on vessels of Lloyd Brasileiro, if they had vessels in 
a position to handle the locomotives? 


|Transcript - 114] 
A. That is correct. 
Q. Isn't it a fact that Lloyd Brasileiro handled all the locomo- 
tives shipped from New York? A. That is correct, yes. 
Q. To make certain of that point, would you check, if you have 
any doubt, would you check your complaint, Exhibit A, attached to 
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your complaint? 

EXAMINER GRAY: That is in your bill of particulars, I think. 

MR, MADDY: I don't think there is any doubt about it. I 
think it is a fact. 

MR. GALLAND: It doesn't say. 

A. I think it is correct. I consulted with Mr. Brunn whois 
familiar with it. 

MR. GALLAND: Is that satisfactory, or do you wish to turn 
to the bill of particulars? 

MR. MADDY: The Examiner says he believes it is in the bill 
of particulars, and I think he is correct. 

MR. GALLAND: Yes, paragraph 3 of the bill of particulars. 

THE WITNESS: Yes, but that is in the reverse, Paragraph 3. 

Q. All the shipments moving from New York were carried on 
Lloyd's vessels, is that correct? A. Yes, that is right. 


{Transcript - 115] 

Q. Isn't it a fact that you had no discretion whatsoever to ship 
on other conference lines, if Lloyd's had vessels available? A. Our 
instructions were very clear. We were to ship on Lloyd Brasileiro 
vessels, if available, without delaying the shipment, and if not, we 
were to notify the Estrada as to what other ships of members of the 
Conference were in a position to carry and they would then give us 
instructions. 

Q. Isn't it a fact that upon your checking, it developed that 
there would be no delay in the shipping of all these locomotives being 
shipped from New York on vessels of Lloyd Brasileiro? A. No, I 
couldn't say, because I am not familiar with the detailed handling of 
it. But if Irecall, there were instances where there were delays, but 
I cannot say as to that. I would have to go to the records. But they 
all did go forward on Lloyd's vessels from New York. Those shipped 
from New York, yes. 
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Q. Acting as forwarder for the Central Railroad of Brazil, 
wasn't it your duty to send forth these locomotives from Montreal on 
the first available Conference line, first available Conference ship? 
A. No. Would it help you if I explained that? 
Q. If you don't mind, if you have something you 


[Transcript - 116] 
want to say, I think Mr. Galland will probably ask you, but at this 
particular time I would rather confine myself to my questions, if you 
don't mind. 

EXAMINER GRAY: We will have a short recess at this point. 

(A short recess was taken. ) 

EXAMINER GRAY: The hearing will be in order. 

BY MR. MADDY: 

Q. Mr. Holzer, I call your attention to Exhibit No. 15, and 
refer you to the fourth paragraph. Will you please read that? A. "If 
Lloyd Brasileiro confirms to us that they are unable to remove the 
locomotives, we shall then contact other Conference lines and will 
either air mail, or, in the case of need, cable you the shipping possi- 
bilities and request you to either air mail or cable us your final in- 
structions." 

Q. Then, will you read the next paragraph? A. "The reason 
for this is that the locomotives must remain on the railroad cars, un- 
til they can be discharged directly into the steamer, and that the rail- 
road charges demurrage per car after a certain very short number of 
days. Thus, a delay of a few days in the final decision might easily 
cause demurrage running up to $100 per unit which we, in your interest, 
want to avoid under all 


[Transcript - 117] 
circumstances." 
Q. Therefore, isn't it a fact that you felt it part of your 
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obligation to avoid the payment of railroad demurrage in connection 
with the movement of these railroad locomotives. A. Iam sorry, 
will you read that question? 
(The question was read by the Reporter. ) 


A. It is our obligation to try to avoid it, yes. 
* * * * * 


[Transcript - 119] 
* * * * * 
Q. Is it not a fact that Lloyd Brasileiro offered no regular 
service from Montreal, Canada? A. I think that is correct, yes. 
Q. Therefore, this would explain why Lloyd's 


|Transcript - 120] 
carried none of the locomotives from Montreal? A. Presumably, 
yes. 
Q. And that only Moore-McCormack, IFC and Lamport-Holt 
carried the locomotives moving from Montreal? A. That is correct, 


loaded at Montreal. 
* * a * * 


[Transcript - 122] 
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Q. Now, I believe you testified that all the lines solicited you. 
solicited you, or 


|Transcript - 123] 

did you mean to restrict it just to-- A. Well, the Mississippi Steam- 

ship Company has no service from the Atlantic Coast of the United 
States. 

Q. Well, they are, of course, members of the Conference. 





Do you mean to imply that such companies as Mississippi Steamship Company 
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A. That is correct. 

Q. How about-- A. If you wish, I will correct that previous 
statement. I mean the lines that serve the port of shipment in ques- 
tion. 

Q. Who were they, what lines do you have reference to? A. I 
have reference, aside from Moore-McCormack, IFC, Lamport-Holt, 
and Lloyd Brasileiro, to Westfal Larsen, Holland America and Thor 
Eckert. 

Q. They solicited you for this cargo? A. That is correct. 
They would call us and ask whether they could participate in the move- 
ment. 

Q. From Montreal? A. No, no, no, from New York. 

Q. Then, why didn't you allocate some of the cargo to these 
carriers? A. We told them that we were instructed to use Lloyd 
Brasileiro whenever they had vessels in position, and could consider 
other lines only if Lloyd Brasileiro 


|Transcript - 123-a] 
did not. 
* % * aa at 


|Transcript - 127] 

aE * * * oe 

Q. Now, in the letter dated June 11, 1952, which is Exhibit 
16, is there not a reference to two diesel locomotives for shipment on 
steamer LOIDI MEXICO? A. A booking made on that steamer, yes. 

Q. Now, weren't those the first two locomotives that went for- 
ward? A. Yes. 

Q. So then, isn't it a fact that in connection with the first two 
locomotives carried by Lloyd Brasileiro, they refused, in their letter 
dated June 12, to pay you brokerage? A. Yes, in connection with that 
booking. 














[Transcript -132, 133, 135] 


[Transcript - 132] 
* * * * < 


[Mr. Holzer] The fact is that they were all carried on Lloyd 


[Transcript - 133] 

Brasileiro despite the fact that several of their ships were delayed 
and we had to make rearrangements in order to avoid extra expenses. 
I will be very glad to detail that if you like. But if Lloyd Brasileiro 
had been strike bound, for instance, which in fact one of their ships 
was once damaged and had to be repaired, we could not have carried 
out the instructions. It couldn't be foreseen from this letter. 

Q. You said at times you had to make rearrangements, and I 
presume you mean rearrangements with the locomotive suppliers as 
to rescheduling? A. We made the arrangements with Lloyd Brasi- 
leiro and the suppliers. 

Q. Iam not asking about Lloyd Brasileiro. I am asking was 
it ever necessary to rearrange the shipment from the manufacturers 
of any of the locomotives that moved through Montreal to meet the con- 
venience of individual carriers? A. Not from Montreal but from other 
points of origin. 

Q. By other points you mean New York? A. No, I mean-- 


Q. Moving through New York? A. Yes, that is correct. 
aK * aK aK * 


| Transcript - 135] 
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Q. So then only Lloyd Brasileiro moved any of the locomotives 
moving from United States ports? A. Yes, that is correct. 
Q. And Moore-McCormack, IFC, and Lamport and Holt moved 


the locomotives moving from Montreal? A. True. 
* ¥ * K % 
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| Transcript - 137] 
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Q. Now, in this case, your principals were, in fact, the 
shippers of the merchandise, isn't that so? A. Nota bit. Our prin- 
cipals were the Estrada de Ferro Central do Brasil. 


* * * * * 
| Transcript - 139] 
* * * * * 


A. No, we had: numerous discussions with Moore-McCormack 
in advance of this letter about the situation, from the time when we were 
notified by Lloyd Brasileiro that they could not pay us brokerage. We 
discussed it with them. 

Q. But this letter was written to you on October 14, 1952, in 
connection with a vessel which sailed from Montreal on October 2, 
1952, and in that letter don't they advise you that they cannot pay you 
brokerage because of Conference action? A. Yes, but that was not 
the first time that they advised us. 

Q. Oh, they advised you previously to that? A. Yes. 

Q. Before they moved any shipments? A. They advised us 
that, owing to Conference action, they cannot pay us, although they 
would have liked to. 


[Transcript - 140] 

Q. Now, was this prior to the movement of any shipment by 
Moore-McCormack? A. Yes. 

Q. I show you Exhibit No. 24, dated October 24, 1952, and 
ask you if the shipments of locomotives referred to therein, on the 
BOWMONTE and BOWHILL, owned by the IFC Lines, were not the 
first shipments which they carried of these locomotives? A. Well, 
this is the first bill we rendered them, and it is the first formal re- 
jection of an invoice that we received from them. Incidentally, I don't 
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know whether they own these ships, but that is just the same. 

Q. My question, however, was, isn't it a fact that these are 
the first vessels on which any of these locomotives moved? A. Yes. 

Q. Did they advise you before these locomotives went forward 
that they would not pay you brokerage? A. Mr. Maddy, we learned 
of the Conference action long before October. 

Q. When did you first learn of the Conference action? 
A. Shortly after it took place, sometime in June. 

Q. Sometime in June? A. That is right. 


[Transcript - 141] 
Q. So you were under no illusion that members of the Confer- 







ence could not pay you brokerage on these locomotives under the Con- 
ference action? A. We felt that this action was completely unjustified, 
and we notified the lines that we would not accept the denial of broker- 
age. 

Q. But you went ahead and acted, knowing the Conference had 
taken this action? A. Certainly, we had undertaken to handle this 
business entrusted to us by a very important client, namely, Estrada, 
and even though perhaps the Conference wanted us to drop it, we could- 
n't do that because they saw fit not to pay us brokerage. But we went 
on record that we would demand it. 

Q. So you went ahead with this business because you felt you 
had an obligation to the Central Railroad who had appointed you? 
A. Yes, we had an obligation. We had undertaken to handle these 120 


locomotives. 
* ae * ‘ * *x 


{Transcript - 155] 
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Q. [Mr. Galland] With reference to Exhibit No. 36, as an ex- 
ample, will you state whether the members of this Conference 
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approached you on the assumption that, as forwarder of the locomo- 
tive cargo, you were in a position to route shipments over particular 
lines? A. |Mr. Holzer] Yes. 

Q. Would you say that Exhibit No. 34 was another example 
of the same situation? A. That is true. 

Q. Mr. Holzer, I ask that you inspect a copy of a letter dated 
July 13, 1954, [Ex. 50] to Mr. Dillon of Lloyd Brasileiro to Ameri- 
can Union Transport? A. Yes. 

Q. Will you read it to yourself while copies are being distri- 
buted? A. Yes. 

Q. Have you finished reading it? A. Yes. 

Q. Does that not indicate that in some situations where demur- 
rage is incurred through thefault of the carrier the demurrage is for 
the account of the carrier, or, at least, that it is a matter of fact 


that the carrier sometimes pays the demurrage? 
* * * ae * 
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Q. |Mr. Galland] Amongst the services that American Union 
invariably performed, was there included the preparation of the bill 
of lading? A. [Mr. Holzer] Yes, sir. 

Q. Do you happen to know whether the issuance of a bill of 
lading is an obligation of the carrier? A. Yes, sir. 

Q. Did American Union Transport always attend to the export 
declarations? A. Yes. 

Q. I think we made it clear yesterday, did we not, that it 


always arranged the bookings? A. We did. 
* a4 xe * * 
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{Transcript - 165] 
[WITNESS ZUMSTEG 
DIRECT EXAMINATION BY MR. MADDY] 

Q. In connection with this present matter, which is the sub- 
ject matter of this docket, when did you first have occasion to learn 
of the shipment of these 120 locomotives? A. That was in early 
November or in December of 1951. I had a call from the director of 
the railroad, Colonel-- 

Q. Is that the Central Railroad of Brazil? A. From the 
director of the Central Railroad of Brazil, Colonel Eurico de Souze 
Gomes Filho, who told me that he was sending me all the necessary 
papers through the Embassy in Washington where I should pick them 
up and then make all the necessary arrangements for depositing the 
promissory notes with the bank and contacting the three manufactur- 
ers, which was International General Electric, Baldwin, Lima, Hamil- 
ton locomotive, and also the Montreal Locomotive Company, and that 
I should then do the necessary to arrange with these people for the 
shipment of these locomotives. 

Q. In other words, you were then requested by the director 
of the Central Railroad of Brazil to act as their agent in connection 
with the making of the necessary arrangements with the manufactur- 
ers and the commercial banking arrangements? A. Yes, the same 
as I had always done, I have always done and am still doing it. 

Q. What is the relationship between the Central 


|Transcript - 166] 
Railroad and Lloyd Brasileiro? A. Both Lloyd Brasileiro and the 
Central Railroad are an instrumentality of the Ministry of Transport 
and Public Works. Consequently, we are both the same. 
Q. Both government-owned? A. Government-owned, fully 


government. 





|Transcript - 166, 167, 169] 
114 

Q. Mr. Zumsteg, I show you a document dated December 6, 
1951, addressed to you from Senor Gomes and ask if you received that 
document? A. I did. 

Q. It is in Portugese. Could you translate that for the record? 
A. The letter is dated Rio de Janeiro, December 6, 1951, number 
8356B/G. It is addressed to Roberto Zumsteg, representative of 
Lloyd Brasileiro in New York, 17 Battery Place: 

"With this letter we have the satisfaction to deliver to 
you 60 promissory notes issued by this railroad and guaran- 
teed by the Banco do Brasil, S.A., in favor of the Interna- 
tional General Electric Company, Inc. , in conformity with the 
contract signed November 29 ultimo with that entity for the 
supply of 40 diesel-electric locomotives in accordance with 
the conditions of the mimeographed copy attached to this letter. 

"I request your kindness to arrange for the 


[Transcript - 167] 

delivery of these documents to the National City Bank of New 
York, Trust Department, 55 Wall Street, New York, U.S.A., 
who have been designated as the depository of these notes and 
to them the instructions were given for their release in the 
form of a letter which per copy is also attached to this letter. 

"I solicit you also that at the time of the delivery of 
these titles, you obtain from the above-mentioned depository 
agent the necessary receipts in duplicate, one of which you will 
please send to us without any further"'--and it is signed, re- 


gards, signed Eurico Souze Gomes Filho, Director. 
ce % * *x 


[Transcript - 169] 


* aw * * * 


MR. GALLAND: Let me ask, Mr. Examiner, whether it would 
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speed the progress of the proceedings and be helpful to Mr. Maddy if 
we stipulated that the Central Railroad of Brazil is part of the same 
ministry as Lloyd Brasileiro, and that Mr. Zumsteg acted as fiscal 
agent for the Central Railroad. 

If Mr. Maddy would like that stipulation, we would be glad to 
give it, and then everything will be in 


[Transcript - 170] 
English, and much easier to deal with. 
MR. MADDY: I will be glad to make that stipulation. 


EXAMINER GRAY: Very well, that will facilitate matters. 
* * * * * 


[Transcript - 183] 
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Q. Mr. Zumsteg, I show you Exhibit No. 16, dated June 11, 
1952, from American Union Transport, Inc., and ask you if you didn't 
receive that? A. Yes, I received this letter. 

Q. Do you recall on what day you received that? A. I believe 
I received it on June 12th. Generally on the following day from the 
date of the letter. 

Q. Does this letter relate to the first shipments of locomotives 
carried by American Union Transport? 

EXAMINER GRAY: Not carried by. 


[Transcript - 184] 
Q. Excuse me, carried by Lloyd Brasileiro? A. Yes, I be- 
lieve they were the first two locomotives that were to be shipped, 
and were shipped on a vessel to sail about June 20th. 
Q. These were the first locomotives that you carried? A. I 
believe so. 
Q. I showed you Exhibit No. 17 which, I believe, is your reply 
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to Mr. Holzer? A. That is correct, 

Q. In there, didn't you advise Mr. Holzer that you could not 
pay brokerage on these locomotives? A. That is correct, on these 
locomotives, and also Government cargo when it is consigned to the 
Government departments. 

Q. Did you write this letter before learning of the Conference 
action prohibiting the payment of brokerage on these locomotives ? 

A. Yes, I did. 

Q. Asa matter of managerial discretion you determined you 
could not pay brokerage on these locomotives? A. I was instructed 
from the head office in Brazil, where my boss is, on Government 
cargo, not to pay brokerage, especially when the carge is mandatory 
that it is shipped in our vessels. 


[Transcript - 185] 


Q. Did you consider that this cargo had to be shipped in your 
vessels? A. Yes, I did. 

Q. Why do you say that? A. Because, first, I had the word 
on the telephone call from the Director that came in 1951 and I had 
all the papers and documents on its financing. Then I got in touch with 
the various suppliers, International General Electric, Montreal Loco- 


motive, and also Baldwin, Lima, and all agreed as soon as they were 
ready, they would then contact to see when we could make these neces- 
sary arrangements. 

Afterward, something happened around May, they wouldn't 
talk to us any more. They said they had received letters from Ameri- 
can Union, and American Union was supposed to handle them. Then 
they wouldn't give us any more information. 

Q. Did you believe that American Union was in any position 
to perform any service for you to earn brokerage? A. Well, no, be- 
cause we always handled these locomotives and all those shipments up 
to that time, during that time, and since that time. 





v 
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Q. Did you ever at any time, you or Lloyd Brasileiro, solicit 
American Union and seek to obtain the carriage of these locomotives? 
A. No, we did not. At least, I did not, andI 


[Transcript - 186] 
do not think anybody else in the office would, either. 

Q. Isn't it a fact, as you understood these instructions, these 
locomotives had to be shipped with Lloyd Brasileiro, if Lloyd were in 
a position to carry them? A. Yes. 

MR, GALLAND: Wait a minute, what instructions are you talk- 
ing about? 

MR. MADDY: Do you have an objection? 

MR. GALLAND: I don't understand the question, first. 

MR, MADDY: Will you read the question? 

(The question was read by the Reporter. ) 

MR. MADDY: Instructions issued by the Central. 

MR. GALLAND: All right, no objection. 

Q. Isn't it a fact, under the arrangements entered into between 
the Conference and the Central that these locomotives had to be carried 
on Conference lines? A. That is correct, at those rates. 

Q. Isn't it a fact that the Central Railroad of Brazil advised 
Lloyd Brasileiro that they were accepting the Conference offer, that 
they were giving the transportation of the 120 locomotives to Lloyd at 
the figure quoted by the Conference? A. That is correct. 

Q. I refer again to Exhibit No. 17. Is the 


{Transcript - 187] 
statement contained in the letter dated June 12, 1952, Exhibit No. 17, 
a correct statement? A. Which statement do you mean, about the 
payment of the brokerage? 
Q. Thatis correct. A. About the payment of brokerage, when 
we handle the shipment for the Government, and it is for a Government 
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Department, we do not pay brokerage. We do not pay brokerage when 
it is consigned to the Ministry of Transport, War, Navy, the Ministry 
of the Air Force, or the Ministry of Education, or any other Govern- 
ment Department. 

When the cargo is designated for shipment by us. 

Q. You mean the cargo has to move by Lloyd Brasileiro? 
A. That is right. 

Q. So in those situations you believe that the broker is not in 
a position to give you the cargo, and therefore he earns no brokerage? 
A. He earns no brokerage, except in certain cases when bids are 
asked in Brazil on ICF [CIF] shipments, and the control is with the 
shipper or the supplier in the United States or Europe, and he has 
control of the shipment. ) 

Q. Therefore, the cargo does not necessarily have to move 


over Lloyd's? A. It can move on any vessel. 
* * * cd ak 


[Transcript - 189] 

A. He should have. 

Q. But that does not constitute solicitation? A. That is not 
solicitation. That is only in order to place the cargo, to make it 
possible for the cargo to be shipped from inland in time to connect 
with certain vessels. 

Q. Did you at one time advise American Union Transport of 
what the Conference rate on this cargo was? A. No, I did not, ex- 
cept, I believe somebody did in the office, when the bill of lading had 
to be made out. 

Q. But that did not constitute solicitation, did it? A. Abso- 
lutely not. 


* a * * ad 
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[Transcript ~ 193] 
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[CROSS EXAMINATION OF WITNESS ZUMSTEG BY MR. GALLAND] 
Q. Do you know when the first occasion was of 


[Transcript - 194] 
your having informed American Union that no brokerage would be paid 
by Lloyd Brasileiro on these shipments? A. Oh, do you mean, on this 
shipment? 

Q. Yes, on any of the 120 locomotives? A. In the past, we had 
already informed them that on any shipment for the Government we 
would not pay any brokerage, and in this case, when we received the 
letter, the first letter, stating that brokerage of one and one-quarter 
cents should be payable, then I replied to them, that we could not pay 


any brokerage. 
2+ * * * * 
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BY MR. MADDY: 

Q. Mr. Zumsteg, your decision not to pay brokerage on these 
particular locomotives was the individual decision of Lloyd Brasileiro, 
was it not? A. The decision of Lloyd Brasileiro, based on instruc- 
tions from our head office in Brazil that deals not only with these loco- 
motives but with most of the government cargoes. 

Q. And your decision not to pay brokerage on the other types 
of government cargoes, to which you have testified, was also the deci- 
sion of Lloyd Brasileiro? A. Individually, on the same subject. 

Q. And it was not based on the decision of the Conference? 

A. Absolutely nothing to do with the Conference. | 


* * * * a 
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| Transcript - 233] 
|DIRECT EXAMINATION OF WITNESS FOLEY BY MR. MADDY] 
Q. I show you a Conference notice dated June 11th to all 
member lines and ask if you sent that notice out? A. I did. 
Q. What was the purpose of that notice? A. To call a meet- 
ing of the Conference to consider the question of payment of brokerage 


on this business which had been secured by the Conference members, 
by direct negotiation of the Conference representative. 

Q. And do you recall the circumstances which brought about 
your calling or sending out a notice of this meeting? A. I recall 
the circumstances, yes. It is stated-in the circular. 

It was believed by several lines, or the representatives who 
discussed the matter with me at that time, that since the business 
had been secured direct by the Conference lines and the normal serv- 
ices performed by brokers, who usually are forwarders, as well, 
could not conceivably be performed in this particular instance, and 
that a determination should be made as to whether or not brokerage 
services in connection with the business could be made and brokerage 
should be paid thereon. 

MR. MADDY: I offer that in evidence. 

EXAMINER GRAY: That is received as Exhibit No. 77. 


| Transcript - 234] 
(The document above referred to was marked 
Exhibit No. 77 and received in evidence. ) 

Q. I show you a copy of the minutes of Meeting No. 818 held 
on June 12, 1952, and ask you if they are a true and correct copy of 
the Conference minutes of that meeting? A. Yes. 

Q. At that meeting was the question--I gather the question 
of paying brokerage to American Union Transport in connection with 
these 120 locomotives was discussed, is that correct? A. That is 
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right in part. The question of paying brokerage to anybody in connec- 
tion with it was also discussed. 

At that time we had some report that American Union Transport 
was going to handle the business, but we had no definite confirmation, 
that Irecall. I don't believe we were absolutely sure. I know, I 
wasn't. 

At the time we discussed the question it was specifically 
pointed out and raised by some of the lines that no brokerage should 
be paid to anybody for this business, even though part of it might be 
taken away at a subsequent date or the arrangements changed. Some- 
times these arrangements change. A broker gets fired in the 
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middle of a transaction, and it was a determination of the Conference 
that no brokerage should be paid on those 120 locomotives to anybody. 

Q. What was the reason for the Conference action? A. Of 
course, it is hard to describe the absolute reasons in anybody's mind, 
because you have some 15 people sitting around a table and some may 
be motivated individually by one thing, but there was a general con- 
sensus in regard to these shipments that the services normally per- 
formed by a broker to a carrier could not be performed and conse- 
quently, brokerage could not possibly be paid, and would not be paid. 


The payment of brokerage on this business would not be proper. 
* * cs ok x 
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Q. [By Mr. Maddy] * * * Would you examine those and 
tell us which ones you consider entitles a broker to receive brokerage 
from a steamship carrier? A. When he reserves space on an indi- 
vidual vessel or the vessel performing the transportation, that is the 
first item, that is the duty of the shipper anyway, and the shipper's 


representative. You can't just send stuff to the dock. The shipper has to 
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reserve the space, and that is generally regarded as the forwarder's 
job, for which he is paid, in most cases, a forwarding fee. That is 
the forwarder's job, it is not a service. We don't consider that as 
a service for the carrier. That is a service for the shipper. 

Schedule the shipments. That is another part of the delivery 
of the goods. The shipper's representative, it is his job as forwarder 
to coordinate the delivery of the goods, not generally something done 
for the carrier. It is done for the shipper. We consider that a for- 
warder's function, not a brokerage function. 

EXAMINER GRAY: The shipper has to get his goods there at 
a time suitable for reception by the ship? 

THE WITNESS: By the ship. That is up to the shipper to see 
that is done. 


[Transcript - 237] 
- EXAMINER GRAY: But he has to get that information from the 
carrier? 

THE WITNESS: The shipper has to get that information, and 
if he chooses to get it direct, it is available to him. If he chooses to 
get it through his forwarder, that is his determination, it is not serv- 
ice to the carrier. 

Q. How about the other functions referred to? A. The over- 
land transportation of cargo from points of origin to seaboard, that 
is an obligation of the shipper to deliver the goods if it is to a vessel. 
That seems obvious that it is a service that must be performed by the 
shipper and normally performed by the forwarder if the shipper 
doesn't do it himself. It is not a service to us for which we should 
pay brokerage. It is something that is a requirement. 

Documentation for export. That again, we consider the duty 
of a shipper and a service performed in that connection is performed 
for the shipper. 

Q. How about the next item? A. Procure certificate of 
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consular invoice by Brazilian consul. That is not the job of the steam- 
ship company, that is the job of the shipper. He pays the fees. 
Q. How about the question of preparing bills of 


{Transcript - 238] 
lading? A. The preparation of the bill of lading is open to dispute. 
The carrier, under the law, is required to provide one bill of lading. 
But, of course, the ship is required to submit to the carrier a full 
and complete description of the goods. 

The carrier prints bills of lading and makes them available to 
forwarders and shippers as a convenient way for them to make out 
their own, and the number of copies required, and to describe mer- 
chandise thereon, when they submit the bills of lading to the carrier. 

Q. How about arranging for delivery to shipside? A. Super- 
viSe the overland transportation from point of origin to seaboard, which 
I construe that to be delivery to the ship, at shipside. 

Q. So that would be embraced in the foregoing term? A. I 


consider that an obligation of the shipper. 
* * * 
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Sa * * * * 
[CROSS EXAMINATION OF WITNESS FOLEY BY MR. GALLAND] 
Q. Mr. Foley, Paragraph 6 of the complaint alleges that in any 
ocean trade, including trade from Canadian and United States Atlantic 


ports to Brazil, brokers and for- 
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warders are compensated for their services in connection with such 
trades through a brokerage commission paid by the ocean carrier at 
the rate of 1 1/4 per cent of ocean freight. 
Under Paragraph 6 of the answer, that allegation is denied. Do 
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you stand on that denial? A. Yes, because we don't pay forwarders 


any fee. You couple it up with freight forwarders and brokers. We 
only pay brokers. 


* 


[Transcript - 267] 
* * 3 ae * 
Q. [Mr. Galland] Do you remember testifying, Mr. Foley, 
on the 25th of January, 1956, before the Thompson Sub-Committee 


| Transcript - 268] 
of the House Merchant Marine Committee? A. [Mr. Foley] Yes. 

Q. Do you remember being asked, and this is at page 1271 
of the transcript, by a gentleman named Chase, the following ques- 
tions-- 

MR. MADDY: I object to this testimony before the House Sub- 
Committee. It is not at all material or relevant. 

MR. GALLAND: It is relevant to prove the denial of the allega- 
tion is a false denial and has nothing to do with a question of law. 

MR. MADDY: Mr. Examiner, I submit that Mr. Foley's testi- 
mony before the House Subcommittee has nothing to do with the trans- 
action involved here. 

MR. GALLAND: This is a prior inconsistent statement under 
oath. 

MR. MADDY: I object to this whole line of examination. He 
is just going into extraneous issues and stretching it out indefinitely. 

MR. GALLAND: Mr. Foley himself referred on the record to 
his testimony before the Thompson Subcommittee. 

EXAMINER GRAY: You may ask the question. 

Q. The question is-- 

MR. MADDY: To save time-- 
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[Transcript - 269] 

MR. GALLAND: I want to read it. 

MR, MADDY: Would it save time if we stipulate that Mr. Fo- 
ley's testimony before the Committee is deemed incorporated? 

MR. GALLAND: No, that is not satisfactory to me. 

MR. MADDY: You want to drag this thing out. 

MR, GALLAND: This will drag it out quite a long time. 

MR. MADDY: If that is the case, I don't know what point we 
are serving by staying later this evening. 

MR, GALLAND: Because we would like to go as far as we can 
this evening. (Reading) 

"Q. Now, Mr. Foley, securing and booking cargo, the 
compensation paid for that is strictly brokerage, is it not? 

"Mr. Foley. Didn't we say among other factors or did 
we not? 

"Mr. Chase. Iam not saying exclusively but securing 
and booking of the cargo is strictly brokerage? 

"Mr. Foley. Those are primary considerations. 

"Mr. Chase. Yes, and conceivably there are certain 
services that could be classified as strictly forwarding serv- 
ices, am I correct on that? 

"Mr. Foley. Oh, yes, sir. 
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"Mr. Chase. They have nothing to do with the securing 
and booking of the cargo? 

"Mr. Foley. That is right. 

"Mr. Chase. Then, in between we get into the $64 
question. There is a twilight zone where it is rather difficult 
to ascertain to develop as to whether the compensation is 
strictly brokerage compensation or on the other hand strictly 
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forwarding compensation. 

"In other words, it is services rendered by the broker- 
forwarder in which the carrier at least indirectly benefits. 

"Mr. Foley. Correct, sir. There is an overlapping. 

"Mr. Chase. It is difficult to determine whether it is 
strictly brokerage or strictly forwarding; is that right? 

"Mr. Foley. That is right, sir. 

"Mr. Chase. And your position is that in that twilight 
zone area if the carrier is satisfied that he has been substan- 
tially benefited, you feel you are justified in paying the broker- 
age? 

"Mr. Foley. That is the view of our member lines.” 
Q. Did you so testify? A. Yes. 
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MR. MADDY: What is inconsistent between that and his pre- 
vious testimony? 

THE WITNESS: I might add, I see nothing inconsistent. Per- 
haps you misconstrue or read something not there. I see no inconsis- 
tency. 

BY MR. GALLAND: 

Q. Do you remember testifying, before the Subcommittee of 
the Committee on Merchant Marine and Fisheries, at page 1250 of 
the transcript of those hearings, as follows: 

"I believe freight forwarders perform essential serv- 
ices, already described, in dispatching shipments and, there- 
fore, participate in developing the foreign commerce in the 
United States. These services would otherwise have to be per- 
formed by increased personnel engaged either by the shipper 
or by the carrier. 

"Mr. Warren: You mean if there were no freight for- 


warders? 
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"Mr. Foley: That is right. 
"Mr. Warren: You mean, if there were no forwarders. 

Who suggested that position to you? . . ." 

MR. MADDY: Mr. Examiner, are we going to have to read 
over all of Mr. Foley's testimony before the Thompson Subcommittee? 
If we are, why can't we put it all in? 

MR. GALLAND: I find it directly inconsistent with his sworn 
testimony given here. 


[Transcript - 272] 

MR. MADDY: If we put the entire testimony of Mr. Foley given 
before the House Subcommittee, into the record, you, then, in your 
brief, can put in any inconsistencies that appear to you between the 
testimony that Mr. Foley gave at the Subcommittee and the testimony 
that he has given here. 

MR. GALLAND: I have never heard it stated that in cross 
examination, a witness cannot be orally taxed with prior inconsistent 
statements given. 

MR. MADDY: I thought you wanted to get this hearing over with 
tonight. 

MR. GALLAND: I do, but not at the cost of what I think is 
essential to the record. 

THE WITNESS: I understood you to say that this testimony was 
given under oath, and I would like to have the record show that it was 
not given under oath. : 

MR. GALLAND: Iam satisfied to have that statement in the 
record. 

MR. MADDY: Mr. Examiner, I request a ruling on my sug- 
gestion that we incorporate the entire testimony of Mr. Foley at the 
Subcommittee hearing into the record, to obviate going over it all 
sentence by sentence. 

EXAMINER GRAY: The question is directed to a specific part 
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of the record. I think he may answer. 
MR. GALLAND: Thank you. 


[Transcript - 273] 

BY MR. GALLAND: 

Q. Do you remember this, continuing on page 1250, from where 
I left off: 

"Mr. Foley: My lines suggested that position, that if 
there were no freight forwarders they would probably have to 
add to their staffs specialized employees and assumed if that 
were the case shippers would have to do likewise so far as the 
forwarding activities were concerned." 

Do you remember that testimony, Mr. Foley? A. Yes. 

Q. In view of your testimony, that the lines would need more 
employees, in the absence of forwarders, how do you still maintain, 
as you testified today, that the forwarders perform no functions for 
the carriers? 

MR. MADDY: I believe he testified concerning this forwarder. 
He was specific. 

BY MR. GALLAND: 

Q. Very well, then, this forwarder. How do you reconcile 
your statement made before the Subcommittee, with the testimony given 
in this hearing today? A. A statement given before the Committee, 
generally applying to the entire forwarding trade, and a specific in- 
stance with respect to a forwarder's services on a specific shipment, 
hardly seem to me to need reconciliation. 

In speaking before the Subcommittee of the 
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of the House Committee on Merchant Marine and Fisheries, I was 
speaking with regard to the entire forwarding industry, and in a gene- 
ral way, and not specifically, and I certainly hope that no one else will 
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construe what I said in my testimony before the Subcommittee to mean 
that, willy-nilly, brokerage should be paid to forwarders. 

Q. Well, do you remember at page 1251 of the record of the 
hearing before that same Subcommittee, at the top of the page saying: 

"The word ‘brokerage’ is not easily defined, for I have 

heard varied and diversified meanings of it. A definition I 

would give the word is the payment to one associated with the 

booking or securing of cargo of a percentage of the freight 

obtained. " 

Do you remember that? A. Yes. 

Q. Do you claim that American Union Transport, in this case, 
was not associated with the booking of the cargo? A. Could be? 

Q. What did you say? A. No, Ido not, not with the actual 
booking, but with the securing, yes. I definitely believe that they had 
nothing to do with the securing of that cargo for the 
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for the Conference lines. 

Q. Allright. You feel that is essential that they secure the 
cargo in order to be entitled to the brokerage? A. I did not say that. 
That is not my testimony. 

Q. Iam asking you. A. You are asking me, do I feel what? 

Q. Do you feel that it is essential to secure the cargo in order 
to be entitled to the brokerage? A. I feel, to be entitled to brokerage, 
you should have something to do with the securing of the cargoes, yes, 
and something to do with acting as a liaison between the shipper in 
securing the cargo and the carriers who book it with them. 

Q. Irefer you now to page 1257 of the record of the Thompson 
Subcommittee: 

"Mr. Warren: Mr. Foley, I think your position is that 
brokerage should be paid whenever a booking is secured, but 

in the other cases involved you do not feel that brokerage should 
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be payable. If that is correct, would you please describe to 
this committee what your member lines consider to be secur- 
ing and/or booking? 
"Mr. Foley: The securing of cargo and bringing it to the 
lines for booking, the answer to that I really don't understand 
what you mean as to how I could 


| Transcript - 276] 
extend the meaning of the two words, securing and booking. 
They book part of it with the lines very often and in other in- 
stances secure or bring it to the lines or are identified defi- 
nitely with the cargo. 

"Mr. Warren: If, sir, there is no booking in a particu- 
lar case involving a particular shipment how would your member 
lines know or determine whether or not there has been a secur- 
ing? 

"Mr. Foley: Well, in this industry of ours the broker 
or forwarder is pretty well identified with particular shippers 
and is identified in one way or another through his activities 
between the shipper, and the carrier in the performance of 
the various functions related such as the delivery of documents 
to the carrier. 

"Mr. Warren: Then, really what you mean, Mr. Foley, 
it seems is that in a given case with one of your shippers who 
has designated a freight forwarder yet insists upon doing his 
own booking, it is conceivable in that case that you deem the 
designation as securing? 

"Mr. Foley: No, I believe I said other factors. We 
believe that he would be entitled if he is identified with the 
cargo. 

"Mr. Warren: If he is identified with the shipper? 

"Mr. Foley: Identified with the cargo. 
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"Mr. Warren: How do you determine that he is identi- 
fied with the cargo? How do you determine that, assuming no 
booking? } 

"Mr. Foley: There are other factors involved besides 
the actual booking of the cargo. There is the delivery and 
preparation of documents, the running down of the deliveries 
of the cargo and other activities that are performed in connec- 
tion with a booking even though it may be made direct by the 
shipper, and in that way the forwarder broker is identified 

» with that particular cargo. 

"I might state this: That following the thought of Mr. 
Dennean in connection with this brokerage question from time 
immemorial it has been the custom in this trade to pay broker- 
age. 

“There has practically never been a question raised. 
There was 2 question raised by some lines some 25 years ago 
when I was first on this job, but with that exception the matter 
has never been questioned in the trade. It has been a custom. 
This situation we are now up against in connection with the 
efforts of your committee and government agencies to split 
out the definition is one that has never concerned us because 
we were quite happy to go on paying one and a quarter per cent 
to these brokers who are identified with the shippers as for- 
warders and we felt that it was in our best interests to do so." 


[Transcript - 278] 
Do you remember that, Mr. Foley? A. Yes. 
Q. Now, at the bottom of page 1259, do you remember con- 


tinuing-- 
MR. MADDY: Mr. Examiner, I still believe we could save time, 
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even at this late date, if we submit the entire testimony of Mr. Foley, 
given at that Subcommittee hearing. 

MR. GALLAND: We might save time, but we might lose some 
effect. 

MR. MADDY: You have asked him if he remembers it, and he 
says he does remember it. 

THE WITNESS: It is not necessary to remember, because I 
will accept for the record anything that is in there, because it was 
sent to me for correction and, with the exception of certain correc- 
tions that I made in the testimony, it is exactly what I said. 

MR, MADDY: I move the adoption of all the testimony before 
the Thompson Subcommittee, so that we may have a complete record 
of it. 

MR. GALLAND: I want to continue questioning Mr. Foley, if 
you don't mind. 

EXAMINER GRAY: I will permit him to go on questioning. 

BY MR. GALLAND: 
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Q. Now, I was about to ask you if you remember saying, at 
the bottom of page 1259: 

"We feel that in his dual capacity he renders a service 
to our carriers, not only in booking and securing, but through 
his general relationship with the cargo and the facilitating of 
the movement of that cargo as between the shipper to us. To 
us, as carriers, that has a value for which we have been quite 
content up to this present time to pay this brokerage and not 
argue or fight about it." 

A. Yes, I said that. 
Q. Now, comparing what I just read at the bottom of page 


1258, concerning the other practices involved in the duties of a broker, 


with the items that you testified here were no service to the carrier, 


e 
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let us see some of these things placed opposite one another. 
You said: 
“There is the delivery and preparation of documents.” 
These are functions which I understood you to say, identified 
the forwarder with the cargo and entitled him to brokerage. 


[Transcript - 280] 
That is at page 1258 of the record. 

Now, in your testimony you said that documentation of the 
cargo-- 

MR. MADDY: Which testimony are you referring to now? 

MR. GALLAND: I am referring to his testimony on direct 
examination here. 

BY MR. GALLAND: 

Q. In your testimony on direct examination you said that docu- 
mentation of the cargo, certification of consular invoices, were serv- 
ices to the shipper only. Now, which is right? A. These services 
I testified to today, under oath, in my opinion, are services rendered 
by the forwarder to the shipper, and I see no great inconsistency be- 
tween what I stated here and what was testified to before the commit- 
tee, as you read it. } 

Before the committee we were testifying on the general propo- 
sition of the payment of brokerage to the fraternity, as a whole, and 
these answers to the committee on the House Merchant Marine and 
Fisheries were of a general nature, generally including the entire 
industry, and would not be, and I have not presented them to be, nor 
did anybody dare, I think, intend them to be, statements that excluded 
exceptions which might be made under 
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circumstances to certain individuals. 
Q. Now, as to the running down of the deliveries of the cargo-- 
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that, I think, you told the subcommittee was a service that identified 
the forwarder with the cargo and justified the payment of brokerage. 
But, in the second item of your list to Mr. Maddy was the scheduling 
of shipments, This, you said, was a service to the shipper, and that 
overland transportation to seaboard, you said, was a service to the 
shipper, and arranging delivery to ship's side, you said, was the 
same as supervising overland transportation. 

Now, I assume those things mean approximately the same as 
running down of the deliveries of the cargo, as you put it in your 
testimony before the Thompson Subcommittee. Is that not right? 

A. I could not assume that, no. 

Q. You could not assume that? A. No. 

Q. Do you remember testifying, at page 1259 before the Sub- 
committee, as I read to you a while ago? A. Where do you mean? 

Q. "We feel that in his dual capacity he renders a service 

to our carriers, not only in booking and securing, but through 

his general relationship with the cargo and the facilitating of 

the movement of that cargo as between 
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the shipper tous. Tous, as carriers, that has a value for 


which we have been quite content up to this present time to pay 
this brokerage and not argue or fight about it." 

MR. MADDY: You have read that already. 

MR. GALLAND: But he did not seem to recall it. 

BY MR. GALLAND: 

Q. Do you remember that? A. Yes. 

Q. Then, in the middle of page 1260, Mr. Warren asks: 

"Do you believe that if in essence a forwarder is iden- 
tified with the shipper that ipso facto he should be entitled to 
brokerage?" and Mr. Foley replied: 

"Well, I don't believe he would question it." 
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Do you remember that? A. Yes. 

(Discussion then ensued off the record. ) 

BY MR. GALLAND: 

Q. I would like to show you Exhibit No. 5, Mr. Foley. A. Yes. 

Q. May I ask whether the second paragraph of Exhibit No. 5 
suggests to you the kind of identification of American Union Transport 
with the cargo, consisting of these locomotives, that you had in mind 
in general when you were before the Thompson Subcommittee? 
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A. No, I did not have this in mind, because, before that 
Thompson Subcommittee, I think elsewhere in my testimony, I spe- 
cifically referred to the fact that we had a case now in dispute with 
American Union Transport. 

Q. Iam glad you mentioned that. A. I said that we had that 
dispute in there, and certain questions on that, I said, we felt might 
embarrass us in our defense here, which is what is happening now, or 
something to that effect, so that it is perfectly obvious that having said 
what we did in connection with your business here, we did not think 
that came within the general testimony before the Committee, and 
that I did consider it as an exception. All of this testimony here before 
this Committee was general. It was on the general subject. 

Q. Do you remember testifying, at the top of page 1254: 

"I do not know of any who do not pay brokerage as a 
general practice," and that Mr. Warren asked: "Since when?" 
A. I want to read a little before that. I don't think your question is 
complete, when you ask me to remember a particular thing. That is 
unrelated. There must be something before it. 

MR. MADDY: That is the very point, Mr. Examiner. 
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MR. GALLAND: You will have him on redirect. Your time 
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will come. You have a whole book of testimony here, and you can use 
it if you want to. A. I don't think that is a proper question to ask, just 
giving one sentence, without any relation to what it refers to. 

Q. I will start with the next full block of type: 

"In this trade it has been customary for brokerage to 
be paid since time immemorial. I came here in 1930. I was 
identified with the trade in the United States Shipping Board 
Merchant Fleet Corporation." 

A. That is going to amend it, you know. 

Q. What is going to amend it? A. That is going to amend 
what you just read. 

Q. Yourcounsel can put in the amendment. A. This is yours. 

MR. MADDY: You are reading from an incomplete copy. I 
think it would be well to put in the amendment that goes with it. 

THE WITNESS: I know right here there was some amendment 
in this, because it is marked for amendment, and I don't have my file 
with me in connection with what was written to the Committee. 

MR. GALLAND: Your counsel wanted me to put this in. You 
can bring the amendment to the attention of 
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the Examiner. 

MR. MADDY: I thought that would be the fair way to do it. 

THE WITNESS: Well, go ahead with your question. 

MR. GALLAND: "Mr. Warren. Was there a time when some 

member lines did not pay? 

"Mr. Foley. Not within my knowledge.” 

Then Mr. Foley refers to question No. 5, which had been put 
to him-- 

THE WITNESS: You are confusing that with two or three other 
thoughts. Ask me about that. 

Q. Was that your testimony? A. Yes, that was my testimony 
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with respect to the general situation about which I was testifying. 
Quite obviously-- 

Q. There is more, I grant you, and your counsel can put in 
anything he wants. A. Obviously, this is not a complete and defi- 
nite statement with respect to every transaction that has taken place 
since 1930. 

Q. Iwas just going to ask you whether the testimony we are 
coming to related to this case: 

"Mr. Foley. Question No. 5: Existence of abuses and 
questionable practices involving the use of forwarders and 
brokers, including suggestions for 
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correcting such abuses and practices, for example: 

"(a) Rebating brokerage; splitting brokerage with 
shippers; or reducing or waiving forwarding fee. 

"(b) Payment of brokerage to dummy forwarders. 

"(c) Payment of brokerage (not properly earned). 

“A. Five; with the exception of a waiver of a forward- 
ing fee involved in the case in which this Conference is in liti- 
gation, I have no evidence of the existence of the practices 
recited." 

Did that refer to this case? A. Yes. 

Q. Has any issue been raised in the pleadings as to waiver 
of a forwarding fee? A. Iam not testifying on that. 

MR. MADDY: I believe we have evidence in the case to that 
effect. 

BY MR. GALLAND: 

Q. Had you tendered any issue as to a waiver of a forwarding 
fee, at that time? A. We were asked the question, did we know of 
any cases where brokerage had been billed, and you were waiving the 


brokerage on this business, but you were claiming it. It was necessary, 
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in answering that question, to make an exception, because I did know 
at that time from the documents that you furnished to us, showing 


{Transcript - 287] 
that you had not charged a forwarding fee. "Without charge to us," 
said the Central Railroad letter. 

Q. Mr. Foley, do the Conference Lines pay brokerage in 
cases where they know there is no forwarding fee received by the 
forwarder from the shipper? A. I don't know. 

Q. Did you know whether they pay brokerage where, in fact, 
there is no forwarding fee from the shipper to the forwarder? A. I 
don't know. 

Q. Do you know the practice in relation to the automobile ex- 
porters? 

MR. MADDY: Now, I object. That is not relevant to this con- 
troversy here. A. No, I do not. 

MR. MADDY: I believe the Examiner has already ruled on 
that line of inquiry. 

MR. GALLAND:: Maybe we will come back to it. 

MR. MADDY: If you do, I shall object to it again. 

MR. GALLAND: You may object to it again. 

MR. MADDY: It is an inadmissible question. 

MR. GALLAND: There is no [need] to haggle now; we can do 
it when we feel a little fresher. 

(Discussion then ensued off the record. ) 
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BY MR. GALLAND: 

Q. Did you mean to suggest to the Thompson Subcommittee 
that there was an impropriety in the conduct of the unidentified com- 
plainant in this case, based on the waiver of a forwarding fee? A. I 
made no reference to that. I merely answered a question that was 
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contained in the questionnaire. 

Q. Will you turn to page 1261 of the Subcommittee transcript, 
please. A. With respect to that particular stage of the proceedings 
there, in the question that you asked me, in that particular sentence 
there, we answered Question No. 5. We were asked these questions. 


[Transcript - 289] 

In Question No. 5, we were asked these questions concerning 
existence of abuses and questionable practices involving the use of 
forwarders and brokers, including suggestions for correcting such 
abuses and practices, such as rebating of brokerage; splitting broker- 
age with shippers or reducing or waiving forwarding fee; the payment 
of brokerage to dummy forwarders; the payment of brokerage when not 
properly earned. 

That was the specific question that we answered in that case. 

Q. Will you turn to page 1261 of the transcript of the record 
of the Subcommittee Hearings, please? A. Yes. 

Q. This is Mr. Warren speaking: 

"I deem it that your carriers share the view that the 
waiving of the forwarding fee is an improper practice, is that 
correct? 

"Mr. Foley: Not necessarily. As far as we are con- 
cerned, it had been adjudged an improper practice apparently 
by the powers that be in the Federal Maritime Board, but as 
far as Iam concerned personally, Iam not really concerned 
with how much the forwarder pays. 

"Between the waiving of the fee and paying a nominal 
fee there is not much difference and of course the fees paid 
as we said, we don't know about them, but 


|Transcript - 290] 
I assume they are graduated based on the amount of service the 
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forwarder/broker performs for a shipper." 


Do you remember saying that? A. Yes. 
oe a * x 


[Transcript - 300] 

* * * * * 

Q. * * * As I understand it, the reason for the non-payment 
was that American Union Transport had negotiated for the locomotives, 
is that correct? A. That in part proved to us that American Union 
Transport had not sought to get the business for us and in no way 
brought the business to us, and was the view of the lines they could 
perform no service as brokers in connection with the shipment which 
would warrant the payment of brokerage to them. 


* * ae 5 + 


[Transcript - 301] 
cd x x * * 
Q. If it appeared that American Union had made an offer for 
those 120 locomotives and the offer had been rejected, as it was, and 
that the Conference had made an 


| Transcript - 302] 
offer and the offer was accepted, as it was, and in connection with 
the acceptance, the Central Railroad of Brazil had said, "Thank you 
very much, we accept the Conference offer, we appoint A.L. Bowen as 
forwarder to handle this shipment." 

What would your notice have said in that event? A. Not having 
aided in the business, I doubt that the payment of the brokerage would 
be challenged. I doubt that it would have been. I don't know if it 
would have been. 


* x # cd * 


a 
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[Transcript - 304] 

= cd * * 

Q. |Mr. Galland] * * * You will find, Mr. Foley, that I 
have drawn a pencil line around the words "underquoting existing 
Conference rates," |in Exhibit 77] and I want to know what the exist- 
ing Conference rates were. A. [Mr. Foley] Those rates at that 


time were not public. They are not yet public. 
1K * x 


[Transcript - 307] 

xe * ax x * 

Q. [Mr. Galland] There must have been some rates that you 
had in mind |in Exhibit 77] than which American Union's proposed 
rates were lower. If that is not the situation, your statement that 
they were underquoting, does not mean anything, and I submit, you 
misinformed your Conference. A. |Mr. Foley] The Conference 
lines well understood that 


[Transcript - 308] 
phraseology, which refers to a formula which we have, a formula, 


incidentally, which is extremely confidential, and which your clients 
probably would like to know, on which we work up quotations on these 
locomotives, based on the specifications of the individual locomotives. 
The member lines are well aware of that, and by that phraseology, 

it is meant those are rates which they assume to be the Conference 


basis of rates. 
* 


|Transcript - 309] 
* * x * * 


Q. [Mr. Galland] Did you know, when you wrote this notice, 
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| Exhibit 77] what rates they [AUT] were quoting? A. [Mr. Foley] 
No, I did not, actually. 
Q. Then, how could you tell your people that they were under- 
quoting Conference rates? A. I said in view of the fact--that was our 
understanding at the time. If we erred in that, we might have erred. 


That was our understanding at the time. 
ae * * 


[Transcript - 310] 

ok Bd * * x 

Q. |Mr. Galland] As of June 11, you had stated that without 
knowing what the American Union rates were, American Union was 
underquoting Conference rates, which I am so far not allowed to 
know--I don't care about your formula--but I understand it is confi- 
dential, is that right? A. [Mr. Foley] Is that a question? 

Q. Yes. A. Yes. 

Q. So that when you talk |in Exhibit 77] about underquoting 
existing Conference rates, you mean existing secret Conference 
rates? A. That is addressed to our clients. It puts them 


[Transcript - 311] 

on notice according to our understanding and information the rates 
quoted, the prices quoted for this business by American Union were 
under those that would be established through the use of our formula 
on those locomotives, for Conference lines. 

Q. I don't care what the formula is and I am not asking you 
any questions that will let me figure it out in reverse, but what rates 
would have resulted from the application of this formula for those 


locomotives ? 
* 
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| Transcript - 314] 

a x ae ae * 

EXAMINER GRAY: What are the rates? 

THE WITNESS: The exact rate had not been figured out ac- 
cording to the formula. 

BY MR. GALLAND: 

Q. How could you possibly tell your Conference that American 
Union was underquoting a rate that had not been figured out, when you 
didn't know your own rate and didn't know Mr. Holzer's rate? A. That 
language may be loose so far as the courts are concerned, but it is 
well understood by our member lines what was meant by the language 
in there. That we were referring to the formula under which we 
arrived at a price for the locomotives of various sizes and types 
moving under various conditions at various times. Those the lines 
can figure out for themselves and know exactly what would be the 


price on this business. 
* * a se ae 


[Transcript - 321] 
* bd ae x ae 
Q. [Mr. Galland] When you told your people that American Union 
was underquoting Conference rates, you didn't know at that moment 
what the Conference rates were, did you? A. |Mr. Foley] Yes, we 
knew. 


[Transcript - 322] 

Q. You testified, didn't you say it was a formula and you 
didn't know in dollars and cents? A. You are referring to some 
specific dollars and cents item? By rate, I mean more than that. 

Q. In dollars and cents, did you know? A. No. Specific- 
ally I had not figured those rates at the moment. 
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Q. Did you know American Union Transport rates in dollars 
and cents that he had quoted? A. No. 

Q. So when you said American Union was underquoting Con- 
ference rates, you didn't know what you were talking about? A. I 
had that on advice of people I believe did know what they were talking 
about, and further, it is a natural assumption when someone of that 
nature tries to take business away, they try to cut the rates on part 
of it. 


| Transcript - 323] 
% ae ae 5 * 
Q. [Mr. Galland] The June 11th notice | Exhibit 77] says, 
"It is believed by several lines that no service was being performed 
by American Union." 
Who were the several lines? A. |Mr. Foley] I object to 
answering that question for two reasons. First of all, I don't recall 


exactly who they were, and secondly, it is an improper question-- 
x * aK ak 5 


[Transcript - 325] 
* * * * * 
|THE WITNESS] I decline to answer the question for the same 
reason I think a man walking out of a booth where he has cast a secret 
ballot on election day, would decline to say how he voted in that par- 


ticular election. I decline, for the same principle. 
x Sa * ok xk 


[Transcript - 327] 
= * * * * 
THE WITNESS |Mr. Foley]: To save time, sir, I could say, 
I don't remember, because I really don't remember who they were. 
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145 
That would save a lot of time and debate, and if you want me to, I will 


answer the question. 
EXAMINER GRAY: Answer the question. 
A. Idon't remember exactly who they were. 


* 2 a * * 


[ Transcript - 328] 
* 


* * * 


Q. [Mr. Galland] Will you please tell me if this business had 
been contracted to Lloyd Brasileiro-- A. [Mr. Foley] Let me say this: 
It is possible and probable that Lloyd was one of the lines who discussed 
it with me and passed on that information, but I cannot say positively 


that they were. 
* ae * * 


[ Transcript - 331] 
* * 5d 


Q. Have you any way of verifying whether Lloyd Brasileiro asked 
you to docket this matter of brokerage? A. No, I haven't. Ido not 
believe there is anything in writing from anybody on that score. 

co * x * * 


A. [Mr. Foley] I might say, the lines are all keenly competing for all 
types of business over which American Union Transport has control, and 
they are, naturally, very cautious not to put anything in writing or to 
expose themselves in any way to the displeasures of American Union 
Transport 


[ Transcript - 332] 
which might cause them to take business away from them, or to forego 


giving them business. 


Q. When they want to take punitive action gagainst American 
Union, they like to be pretty sure of not getting caught, is that what 
you say? A. [If they take punitive action, but it is not admitted that 
they have taken punitive action. It might have hurt a little, but we 


don't call that punitive. 
x * 
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[Transcript - 340] 


ERIC HOLZER 
ak * * * 5 
DIRECT EXAMINATION 
BY MR, GALLAND: 
Q. Mr. Holzer, Mr. Zumsteg expressed some doubt as to 
whether the locomotive parts went forward on the same 


[Transcript - 340-a] 
terms of shipment as the locomotives. What was the fact as to that? 
Were they an FAS shipment? A. Yes, they were FAS shipments. 

Q. Mr. Holzer, in Exhibit No. 77 appears the statement that 
American Union Transport was undercutting Conference rates. What 
were the rates that American Union bid to the Central Railroad of 
Brazil for the transportation of the locomotives in question. 


[Transcript - 341] 

A. We quoted two rates. One for the wide gauge locomotives 
identified as 1.6 meter gauge, and the rate was $20, 500. 

Q. As against the Conference bid of how much? A. That is on 
Exhibit 2. The Conference quoted two rates, one for the wide gauge 
locomotives furnished by Baldwin,Lima from United States. The rate 
was $8,260. And another for the wide gauge locomotives furnished 
by Montreal Locomotive Works, to be shipped from Montreal, Canada, 
the rate was $7,840. We quoted for the narrow gauge locomotives 
identified as one-meter gauge, the amount of $16, 500. 

Q. Will you tell me whether my tabulation is correct? This 
is the way it appears to me: 

Where the Conference rate was $8, 260, the American Union 
rate was $20,500. Is that correct? A. Yes. May I say that the 
Conference quoted four rates? 
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Q. Iam going through them one by one. Where the Conference 
quoted $7,840, American Union also quoted $20, 500, is that correct? 
A. Yes. 
Q. Where the Conference quoted $7,000, American Union 
quoted $16,500, is that correct? A. That is correct, sir. 


[Transcript - 342] 
Q. Where the Conference quoted $6,650, American Union 
quoted $16,500, is that correct? A. That is correct. 
EXAMINER GRAY: For one locomotive? 
THE WITNESS: Per locomotive. 
Q. Mr. Holzer, did American Union undercut the Conference 


rates? A. No, sir. 
* 


[Transcript - 346] 

x * * * xe 

Q. |Mr. Galland] Have you ever shipped locomotives on lines 
of this Conference, Mr. Holzer? A. |Mr. Holzer] Yes, we have. 

Q. Have you in every instance but this received brokerage? 
A. Yes, we did. 

Q. At11/4percent? A. Yes, sir. 

Q. Were your services in connection with other 


|Transcript - 347] 
transactions the same as your services in connection with this trans- 


action? A. Yes, sir. 
* x * * * 


A. [Mr. Holzer] Well, two instances come to mind where we 
shipped 
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| Transcript - 348] 
locomotives on member lines of this Conference in past years. 

In one instance they were furnished c.i.f. and our principals 
were the manufacturer and the rates were, as far as I can recall, 
negotiated by us with the Conference on behalf of the manufacturer. 
That is many years ago. Those were Whitcomb locomotives to north 
Brazil. 

The other instance is 11 locomotives manufactured by Baldwin, 
Lima, Hamilton Corporation, sold FAS to the Argentine Ministry of 
Transport in the year 1953. In that instance the freight applicable to 
these locomotives was negotiated directly by the Argentine Ministry 


of Transport with the Conference-- 
mK * Bs * xe 


[Transcript - 349] 
a aK Bs cd he 
A. [Mr. Holzer] We were instructed by the Ministry's repre- 
sentative in New York to ship exclusively on Argentine vessels, the 
Argentine State Line and Dodero Lines, which we did. 
Q. Did you receive brokerage on those transactions? A. Yes, 
we did. 


Q. At what rate? A. 1 1/4 percent. 
a * * * x 


|Transcript - 350] 
& x x 59 * 
CROSS- EXAMINATION 
BY MR. MADDY: 
Q. Mr. Holzer, in your testimony you testified as to the 
freight rates of the Conference. By that did you mean the ultimate 
rates upon which this business was fixed? A. Yes. Do you mean 


r 
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applicable to the Central, I suppose? 
Q. Yes. A. Yes. 
Q. In connection with your quotations, as I understood, you 
quoted a rate on the wide gauge 1.60 meter locomotives of $20, 500? 
A. Yes. 
Q. Were there any special terms and conditions in connection 
with that quotation? A. Yes, there were. 
Q. What were they? A. We told them on what terms they 
would be carried. 


[Transcript - 351] 
Q. What were those terms? A. The terms were that the 
cost of loading and discharging would be included and we reserved the 
right as to how they would be shipped, whether on outside vessels or 


chartered vessels or on Conference vessels. 
* x * * * 
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Translation 


BRAZIL - UNITED STATES - CANADA FREIGHT CONFERENCE 
Office of Secretary of 

Rio de Janeiro Committee 

Av. Pres. Vargas, 509 - 16 

Rio de Janeiro 


17 Battery Place 
New York City 


Rio de Janeiro, 
7th May, 1952. 


Col. Eurico Souza Gomes Filho, Director 
Estrada de Ferro Central do Brazil 
Rio de Janeiro 


Re: Locomotives for Estrada de Ferro Central do Brasil 


Dear Sir, 

I wish to refer to my letter of April 17th on the above subject and 
the two supplements attached thereto, and take pleasure in acknowledg- 
ing receipt of the reply of Dr. Ernani Bittencourt Cotrim dated April 
28th. 

It is my understanding that the order for these 120 locomotives was 
placed in the U.S. and Canada ona F.A.S. basis. 

I received instructions from Mr. George F. Foley, President of 
the River Plate Brazil Freight Conference, to inform you that the 16 
lines who are members of that Conference jointly wish to submit offers 
for the transportation from North-American ports to Rio de Janeiro of 
these Diesel-electric locomotives mentioned in my letter and in that 
of Dr. Cotrim above referred to. 

The offers are as follows: 

a) Baldwin-Lima-Hamilton Corp. 

One order for 12 locomotives (Reference: Dr. Cotrim's letter - 
Contract No. 95). 

Freight rate for each locomotive: US $8, 260. 00 (eight thousand two 
hundred and sixty dollars). 

b) Baldwin-Lima-Hamilton Corp. 

One order for 20 locomotives (Reference: Dr. Cotrim's letter - 
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Contract No. 94) 

Freight rate for each locomotive: US $7,000.00 (seven thousand 
dollars). 

c) Montreal Locomotive Works Ltd. 

One order for 48 locomotives (Reference: Dr. Cotrim's letter - 
Contract No. 93) 

Freight rate for each locomotive: US $7, 840. 00 (seven thousand 
eight hundred and forty dollars. ) 

d) International General Electric Co. Inc. 

One order for 40 locomotives (Reference: Dr. Cotrim's letter - 
Contract No. 92) 

Freight rate for each locomotive: US $6, 650. 00 (six thousand six 
hundred and fifty dollars. ) 

All of the above quotations are subject to the following: 

1. The Conference will receive the contract for transportation of 
the total of 120 locomotives. 

2. Usual war clauses. 

3. An additional amount sufficient to cover the Merchant Marine 
Tax. 

4. An additional amount sufficient to cover the Banco do Brasil's 
remittance tax, as in force on the date of freight payment, and which 
is to be charged on all freights and amounts, including the above men- 
tioned tax, in case of the possibility of the freight being paid in Brazil 
in cruzeiros. 

5. Acceptance by you of the above conditions until the 15th inst. 

We take pleasure in advising you that these quotations are not sub- 
ject to the 25% overcharge (Port Congestion), and the 3. 8% resulting 
from Portaria (Regulation) No. 44 and referred to in Portaria No. 975. 
These charges will be absorbed by the carrying lines. 

I also have to inform you that the Conference Lines are prepared 
to transport the 120 locomotives either individually or in lots in ac- 
cordance with deliveries from the factories. There will be no delay 
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in North-American ports when sufficient units have been accumu- 
lated to make up a cargo. 
Yours very truly, 


/sd/ Ralph K. Taylor, 


General Representative in Brazil 
Brazil United States-Canada Freight 


Conference 
Exhibit No. 3 
Translation 
LLOYD BRASILEIRO 
Patrimonio Nacional Rio de Janeiro, 
13th May, 1952. 
Com. SC-1347 
Dear Sir, 


Supplementing our communication no SC-1291 of the 9th inst. , we 
wish to advise you that, as per verbal understanding, Lloyd Brasileiro 
will undertake transportation of the locomotives purchased by your rail- 
road in the United States of America in accordance with the tariff rates 
submitted by the Freight Conference and laid down in the letter of 7th 
inst. from the same Conference. 


/sd/ Mader Gongalves 
(Alfredo Mario Mader Gongalves) 
Commercial Superintendent 


To: Mr. ERNANI BITTENCOURT COTRIM 
General Administration Superintendent 
Estrada de Ferro Central do Brasil 
C-DLE/JB 


(translated from copy of original letter taken at Central do Brasil, 
Dr. Cotrim's office. ) 
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Exhibit No. 4 

Translation 
ESTRADA DE FERRO CENTRAL DO BRASIL 
Ministry of Transport and Public Works 

Rio de Janeiro 

14th May, 1952 
C-23/SGA/52 
Lloyd Brasileiro 


Att: Commander Mader Gongalves 
Rio de Janeiro 


Re: Transportation of 120 Diesel-Electric Locomotives 
Dear Sir, ; 

In reply to your letter of May 13th and confirming our verbal under- 
standing, I wish to advise you that, as decided by the Director of Cen- 
tral do Brasil, Lloyd Brasileiro will be entrusted with the transportation 
of the 120 Diesel-electric locomotives presently under construction in 
the U.S. and Canada at the freight rates submitted in the letter from 
the Freight Conference dated May 13th. 

Furthermore, it was decided by the Director of this railroad to ap- 
point the firm American Union Transport, Inc. as brokers in charge 
of arranging shipments and conducting any negotiations in connection 
with these shipments with Lloyd Brasileiro in New York. 

Very truly yours, 


/sd/ Cotrim 
(Eranni Bittencourt Cotrim) 


General Administration Superinten- 
dent 
E. F.C. B. 


(translated from copy of original carbon or letter taken at Dr. Cotrim's 
office. ) 
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Exhibit No. 6 
Translation 
ESTRADA DE FERRO CENTRAL DO BRASIL 
Ministry of Transport and Public Works 
Cable Address: "VIAFERREA" 
C-25/SGA /52 Rio de Janeiro, 
May 16th, 1952. 


American Union Transport, Inc. 
Att: Mr. M. M. Holzer 

Av. Pres. Vargas, 435 

Rio de Janeiro 


Re: 120 Diesel-Electric Locomotives from U.S.A. 
Dear Sirs, | 

We take pleasure in advising you that the Director of this railroad, 
Col. Eurico de Souza Gomes Filho, decided to entrust ocean transport 
of the 120 Diesel-Electric Locomotives under construction in the States 
and Canada for the Central to Lloyd Brasileiro as members of the 
Freight Conference, and at the prices quoted tothis railroad in a let- 
ter of 7th inst. by the Conference. 

Likewise it was decided to appoint American Union Transport, 
Inc. as brokers in charge of negotiations and arrangements in connec- 
tion with these shipments by Lloyd Brasileiro or another member of 
the Conference, without any charge to Central. 

I already advised Lloyd Brasileiro of this appointment in my let- 
ter of May 14th and am today sending correspondence to the same effect 
to the manufacturers - General Electric, Baldwin-Lima-Hamilton Corpo- 
ration and Montreal Locomotive Works Ltd. 

The Central will undertake to sign the freight contract directly 
with Lloyd Brasileiro, but would request your cooperation in drawing 
up the essential clauses in contracts of that nature. 


‘ 
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With regard to addressing and procedure in connection with con- 
sular invoices, I would like to discuss the matter with you. 
Yours very truly, 


/sd/ Ernani Bittencourt Cotrim 
General Administrative Super- 
intendent of E. F.C. B. 


EBC/LUZ. 
Tr.gm 


Exhibit No. 7 
May 28, 1952 


Baldwin, Lima, Hamilton Corporation 
Pasehall Post Office 
Philadelphia 42, Pa. 


Gentlemen: | Att: Mr. Alex Smith 

Attached please find photostatic copy of a letter addressed by the 
Central Railroad of Brasil under date of May 16 to your office in Rio, 
from which you will note that the Railroad has decided to accept the of- 
fer of the Conference and to ship the locomotives ordered from your good 
selves on steamers of Lloyd Brasileiro or other vessels of the Conference, 
and that the Railroad have appointed our firm as their brokers in this 
transaction. | 

We understand that some of your locomotives will be ready in the 
near future, and we would appreciate your advices so that we can make 
proper shipping arrangements in close cooperation with you and Lloyd 
Brasileiro. This office, including our Heavy Lift Department are with 
pleasure at your disposal. 

We also enclose copy of letter of instructions we received from 
the Railroad for your information. 

Thanking you in advance, we are 

Very truly yours, 


American Union Transport, Inc., as brokers 
E. Holzer 
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Exhibit No. 11 


Mr. R. C. Henry June 2, 1952 
Order Service Section - Foreign Sales Division 

International General Electric Company 

570 Lexington Avenue 

New York 22, N.Y. 


Re: Central Railway of Brazil 
40 110 ton Diesel Electric Locomotives 
Customer's Contract Number 92 
IGE Contract 2615 
Your. Requisition IYF-950200 


Dear Mr. Henry: 

Thank you for your letter of May 29 regarding the above movement. 
We greatly appreciate your cooperation and assure you of ours in hand- 
ling of these shipments as agents of the Railroad. 

We have instructions to ship on vessels of Lloyd Brasileiro, and 
are informed by Lloyd Brasileiro that they will be able to handle 8 to 
9 units monthly. We understand, however, that if at the time of peak 
deliveries from all suppliers, the Lloyd at any one time should not be 
able to handle the locomotives in accordance with the delivery schedule, 
other members of the Conference may be called upon to furnish tonnage, 
and we don't question the ability of the Conference lines to furnish the 
service required at any time. 

We hope that this indication is sufficient for your present purposes, 
and, of course, will make bookings and the necessary arrangements in 
close cooperation with you as the time for shipment approaches. 

We shall be glad to have information concerning export licenses 
and other details, including instructions as to the preparation of the 
necessary documents. 

We shall be pleased to comply with your requirements in every 
respect, including the forwarding to you of export declarations for 
your signature unless you find it more convenient to give us Customs 
power of attorney for this purpose. 

While we have received tentative packing lists supplied by you 
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to the Estrada de Ferro Central do Brasil some time ago, we would 
very much appreciate your most recent packing list at your convenience. 
May we advise that we have delegated Mr. Carl Bruun in this of- 
fice to supervise all details in connection with this movement, and we 
ask that you do not hesitate to communicate with us in regard to any de- 
tails concerning these shipments. 
Very truly yours, 


American Union Transport, Inc. 
As Brokers 


E. HOLZER 


Exhibit No. 13 
Translation 
ESTRADA DE FERRO CENTRAL DO BRASIL 
Rio de Janeiro, 
18th June, 1952 
No. 126-M/IMP 


Messrs. American Union Transport, Inc. 
For the attention of Mr. A.L. Pinto 
Caixa Postal 1785 

Rio de Janeiro 


Ref: Transportation of Diesel-Electric Locomotives 
File No. 46. 546/52 


In reply to your letter of June 5th, 1952 I wish to inform you: 

1) The volumes are to be numbered consecutively; they should 
bear the marking E. F.C.B., indication of gross, legal and net weights, 
in pounds and in kilos, as well as the number of the contract, i.e. the 
order placed by this railroad. 

2) The goods should be consigned to "Estrada de Ferro Central 
do Brasil"; in case of omission, the suppliers will be responsible for 
expenses incurred. 
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3) The documents required are the following: 

a) Full set of ocean bills of lading, consigned to Estrada 
de Ferro Central do Brasil; 

b) Legalized commercial invoice; 

c) First and fifth "vias" of consular invoice. There will be 
no need for documents in connection with insurance, which will be 
taken care of in Rio by this railroad; 

4) The value to be declared on the commercial invoice is to be that 
of the goods delivered "F.A.S. New York", including proper packing 
for ocean shipping. 

5) The commercial invoice should contain a detailed description 
of the goods shipped, including quantities and prices per unit, as well 
as the number of the respective contract. 

6) Commercial invoices should be accompanied by packing lists. 

Very truly yours, 


/sd/ Hermann Palmeira 
Head of Department of Materials 





tr. gm 
Exhibit No. 14 

ESTRADA DE FERRO CENTRAL DO BRASIL 

M.V.O. P. 

Office of the Director (Translation) 
C-32/SGA/52 Rio de Janeiro, D.F. 

August 5th, 1952 

To 


American Union Transport, Inc. 
Av. Presidente Vargas, 435 
Rio de Janeiro. 


Dear Sirs: 
We acknowledge receipt of your letter of July 30th, regarding 
shipment of the Montreal Locomotive Works Ltd., to which subject we 


now refer. 
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With regard to the question mentioned therein of the two locomo- 

tives to be delivered in Montreal at the beginning of September, as well 
as the shipment of the remaining units totalling 120, for which you are 
our official forwarders, you are hereby authorized to proceed in the 
following manner: 

a) - in case the Lloyd Brasileiro has no ship available for lifting 
the locomotives within four days after their delivery, you 
should ascertain the possibility of shipping space on any other 
vessel operated by one of the Conference lines, whose freight 
charges have, therefore, been fixed; 

b) - after ascertaining this possibility, you should advise this 
Railroad immediately the name of the ship, the company which 
operates it and the shipment date; and further advising us 
which is the closest Lloyd vessel scheduled then; 

c) - a reply will be promptly sent to you, authorizing or not the 
shipment on the reported vessel; 

d) - should there be no Conference vessel available, you should 
advise this Railroad regarding the possibility of shipping space 
with any other navigation company, indicating the freight 
charge, date of shipment and the time required for the trip, 
so that the shipment can be authorized or not. 

Awaiting your early reply, we remain, Dear Sirs, 

Yours very truly, 


sgd) Lafayette Francisco Bonifacio de Andrada 
General Administrative Superintendent 
of the E. F.C.B. 


LA/LUZ 
IF. 


ro \ 
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Exhibit No. 15 


American Union Transport, Inc. 17 Battery Place, New York 4 
Noy. 


cc: Transunion Americana Agencias, S.A. 
Rio de Janeiro. 


Mr. E. Holzer 
Mr. C. Bruun August 12, 1952 
Your Ref: C-32/SGA/52 


Estrada de Ferro Central do Brasil 
M.V.O. P. 

Office of the Director 

Rio de Janeiro. 


Attention General Administrative Superintendent 
Dear Sirs: 

We wish to thank you for your letter of August 5 which we have re- 
ceived through our office in Rio de Janeiro. 

We have taken note of your instructions and will act accordingly. 
However, we would suggest, within the instructions you have given us, 
to proceed slightly differently in order to avoid delay and save you 
money for demurrage which might otherwise occur. 

We are in close touch with the manufacturers and know in advance 
approximately when they will be able to ship the locomotives from the 
factory. Accordingly, and in due course, we can first contact Lloyd 
Brasileiro, which usually does not dispatch ships from Montreal but 
which might still come into consideration during the winter period when 
navigation on the St. Lawrence River is closed. 

If Lloyd Brasileiro confirms to us that they are unable to move the 
locomotives, we shall then contact other conference lines and will either 
air mail or, in case of need, cable you the shipping possibilities and 
request you to either air mail or cable us your final instructions. 

The reason for this is that the locomotives must remain on the 
railroad cars until they can be discharged directly into the steamer and 
that the railroad charges demurrage per car after a certain very short 
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number of days. Thus, a delay of a few days in the final decision 
might easily cause demurrage running up to $100 per unit which we, 
in your interest, want to avoid under all circumstances. 
Should it then happen that neither Lloyd Brasileiro nor any other 
conference vessel is available, we shall inform you, if necessary by 
cable, of other shipping possibilities, indicating steamer or steamship “> 
company, freight, date of sailing and time of transit, as required by 
you. 
We hope this will be convenient to you and you can be sure of our 
closest attention. 
Very truly yours, 
American Union Transport Inc. | 
M. M. Holzer : 
MMH /dv 
All shipments are handled as per our general terms and conditions 


Exhibit No. 16 
June 11, 1952 


Lloyd Brasileiro Line 
17 Battery Place 
New York, New York 


Attention: Mr. R. E. Zumsteg 


Gentlemen: Re: Baldwin-Lima-Hamilton Locomotives for « 
Estrada De Ferro Central Do Brasil 


This will confirm this morning's conversation with Mr. Dillon, 
when upon instructions of the Baldwin-Lima-Hamilton Corporation, 
we booked with you, two Diesel locomotives for shipment on the 
steamer "LOIDE MEXICO", due to sail from New York June 20th to 
Rio de Janeiro. 

The units will be shipped from Eddystone, Pennsylvania on the 
18th by Penn. R.R. Train #MD-1416 due at Greenville, New Jersey 
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early on June 19th. We understand you would like delivery of the trucks 
on the 20th and of the cab and under-frame (one piece) on the 21st of 
June, and we are endeavoring to make arrangements with the Penna. 
R.R. accordingly. However, you understand that delivery must be 
made alongside by car float, which you have agreed to. We will re- 
vert on this point. — 
This shipment will move in accordance with the offer of the Con- 
ference dated May 7th to Estrada de Ferro Central do Brasil, and the 
rate agreed upon for this type of locomotive is $8, 260 each, payable at 
destination in Cruzeiors. Brokerage will, be due us at the rate of 1-1/4% 
of the freight. 
We assure you of our desire to cooperate and please do not hesi-- 
tate to call on us for any information you may require. As you are 
aware, the particulars are being handled by Mr. J. Seligson in the ab- 
sence of Mr. C. Bruun who will be back next Monday. 
Very truly yours, 
American Union Transport, Inc. 
E. Holzer 

EH/rt 
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Exhibit No. 17 


LLOYD BRASILEIRO 
Patrimonio Nacional 1952 Juni13 * * 


Whitehall Building * * 
17 Battery Place 
New York 4, N. Y. 


June 12th, 1952 


American Union Transport, Inc. 
17 Battery Place 
New York 4, N. Y. 


Att: Mr. E. Holzer, President. 
Gentlemen: 


Re: 120 Locomotives for 
Estrada de Ferro Central do Brasil 


I acknowledge and thank you for your letter of June 11th, 1952, 
in connection with the above shipments. 

We also note your statement that brokerage will be due you at the 
rate of 1-1/4% on the freight of the above shipments. 

Kindly note that this can not be done for the simple reason that 
both the Estrada de Ferro Central do Brasil and the Lloyd Brasileiro- 
Patrimonio Nacional are Departments of the Ministerio da Viagao e 
Obras Publicas of the Government of Brazil, and on all shipments con- 
signed to Brazilian Government Departments, we are not permitted 
to pay brokerage, since this would mean that the Brazilian Government 
through the Lloyd Brasileiro, who automatically are designated as Ship- 
ping Agents of all Government cargoes, would be paying brokerage on 
shipments they would normally handle as they have been handled in the 
past. 

We, therefore, trust that you will understand our position, not 
only with the above shipments, but all other shipments consigned to 
Brazilian Government Departments. 

Yours very truly, 
LLOYD BRASILEIRO 
/s/ Roberto Zumsteg, General Agent 
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Exhibit No. 18 
IF.C. LINES 
International Freighting Corporation, 
Inc 


17 Battery Place 
New York 4, N. Y. 


* *K *& * * * 
May 6, 1953 


American Union Transport, Inc. 
17 Battery Place 
New York 4, New York 


Attention: Mr. Carl Bruun 
Gentlemen: 

Re: M/V "BOWMONTE" - VOY. 26S. B. 

We wish to take this opportunity. to extend our appreciation for 
the two locomotives being supplied by the Montreal Locomotive Works, 
which you are booking on the subject vessel. 

The subject vessel is actually scheduled to sail from Montreal 
on May 25th and, to complete your files, we are attaching two copies 
of your booking contract covering these units which have been properly 
signed by us. 

Very truly yours, 


/s/ F. R. Jordan 
General Traffic Manager 


FRJ:MRD 
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" 
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F. R. JORDAN A 

USTERRATIONAL FREGHG CORPGRATON, ANC. 

Rate of freight $7,840.00 BACH ee 
Brokerage 1.1/4$ (Payment of freight brokerage not permitted by 

MAY 4, 1953 the River Plate & Brasil Conferenees) AMERICAN UNION TRANSPORT, Inc. 
4p » AS BROKERS 


= : [Exhibit No. 19] 4 
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New York, 


THE TERMS AND CONDITIONS AS EXPRESSED IN STEAMER’S LOCAL BILL OF LADING FORM ARE APPLICABLE HEREON. 
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Exhibit No. 23 


sea Moore-McCormack Lines, Inc. Me 
x kx * 


Five Broadway, New York 4, N.Y. 
October 14, 1952 


American Union Transport, Inc. , 
17 Battery Place, 
New York 4, N. Y. 


Attn: Mr. Eric Holzer 
Dear Mr. Holzer, 

We return herewith your invoice B-24186 in the amount of $392. 00 
covering brokerage at 1-1/4% on $31360. 00 freight charges assessed 
for the carriage of Locomotives under Montreal/Rio de Janeiro B/L #3, 
SS "MORMACKITE", which sailed from Montreal October 2, 1952. 

Due to the action taken at joint meeting of the River Plate & Brazil 
Conferences, June 12, 1952, we are unable to honor your invoice, since 
the minutes of that meeting provide that no brokerage is to be paid on 
the freight for the 120 Locomotives the carriage of which had been closed 
direct in Brazil with the Central Railroad by Conference representatives. 

Any protests against the action of the Conference should be made 
direct to Mr. George F. Foley, Chairman, River Plate & Brazil Con- 
ferences. 

We regret that circumstances do not permit our accepting your 
invoice in this instance. 

Very truly yours, 
Moore-McCormack Lines, Inc. 


s/ George L. Holt 
Vice-President 


Enc. 
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Exhibit No. 24 


IF.C. LINES 
International Freighting Corporation 
Inc. 
17 Battery Place 
New York 4, N. Y. 


Se Sar October 24, 1952 


American Union Transport Company 
17 Battery Place 
New York, New York 


Attn: Me. C. Bruun 
Gentlemen: 

We are returning your Invoices No's. LMF 1 and LMF 3, both in 
the amount of $196. 00 for freight brokerage on shipments of locomotives 
forwarded from Montreal to Rio de Janeiro on our M/V "BOWMONTE" 
and our M/V "BOWHILL", which sailed respectively from that port 
on September 28 and October 10. 

As we previously advised you, we are not permitted to pay freight 
brokerage on the subject shipments in accordance with action taken at 
a meeting of the River Plate & Brazil Conferences on June 12. This 
meeting decided that no freight brokerage is to be paid on the 120 loco- 
motives closed for account of Conference members by direct negotia- 
tion of Conference representatives with the Central Railroad of Brazil 
of Rio de Janeiro. 

If you have any further question in connection with the foregoing 
we suggest that you contact Mr. George F. Foley, Chairman of the 
River Plate & Brazil Conferences. 

Very truly yours, 


F.R.. Jordan 
Traffic Manager 
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Exhibit No. 25 
October 17, 1952 


Mr. George F. Foley, Chairman 
River Plate & Brazil Conferences 
17 Battery Place 
New York, N.Y. 


Dear Mr. Foley: 

We have received a communication from Moore McCormack Lines 
Inc. dated October 14, 1952 with which they returned our bill for broker- 
age due us on a shipment of locomotives booked by us with them in our 
capacity as brokers of the Estrada de Ferro Centrao do Brasil. 

They said that due to an action taken by the Conference, of which 
you are Chairman, on June 12, 1952, they cannot honor our invoice be- 
cause the minutes of that meeting provide that no brokerage be paid on 
any of the 120 locomotives purchased by our principals from various 
suppliers here and in Canada because the carriage had been negotiated 
directly between representatives of your Conference and the Railroad. 

We are replying to the letter of Moore McCormack as per enclosed 
copy, but following their request address this letter to you in protest 
against the action taken. 

We wish to make the following observations: 

1. From the information contained in Moore McCormack's let- 
ter it would appear that your Conference by undertaking to negotiate 
freight rates directly with the shippers intends to eliminate the pay- 
ment of brokerage to recognized forwarders nominated as brokers by 
the shippers or receivers controlling the cargo and paying the freight. 

On the other hand, it is established practice of all the Member 
Lines of your Conference to pay brokerage to recognized forwarders 
or brokers irrespective of whether rates have been negotiated or indi- 
vidual bookings made through these firms or directly by their princi- 
pals. We need to cite as an example only the shipments emanating 
from automobile manufacturers where this is standard practice. 

2. It was well known to your Member lines that we are 
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authorized forwarders of this equipment since we have been 
making the booking arrangements and done all other work normally 
accomplished by forwarders from the inception of this movement. 
Nevertheless, in order to facilitate matters we are placing at your 
disposal herewith photostatic copies of letters which should make clear 
beyond doubt that we were duly nominated forwarders by the princi- 
pals in question, the Estrada de Ferro Central do Brasil, and more than 
that that our nomination was made known both to officials of your Con- 
ference and to Member lines at the time our principals accepted the 
offer of specially reduced rates submitted direct to them by your 
representative in Brazil. 

In this connection you will find enclosed the following: 

Photostatic copy of a letter of Estrada de Ferro Central do Brasil 
addressed to us dated May 16, 1952. 

Copy of a letter addressed by Estrada de Ferro Central do Brasil 
to Lloyd Brasileiro, Rio under date of May 14 in which they refer to 
the letter of Lloyd Brasileiro of March 13 (confirming the terms of 
the Conference dated May 7), and which accepts these terms and 
states simultaneously that American Union Transport, Inc. was ap- 
pointed the freight broker for these shipments. 

Letters addressed by the Estrada de Ferro Central do Brasil 
under date of May 16 to the representatives in Rio of International 
General Electric, Baldwin, Lima Hamilton and Montreal Locomotive 
Works advising them that they wished to have these shipments go for- 
ward on steamers of Lloyd Brasileiro as a Member Line of the Con- 
ference at the terms proposed by the Conference dated May 7, and 
simultaneously naming American Union Transport, Inc. as freight 
broker. 

May we observe in conclusion that we have worked for many 
years in harmony with the Members of your Conference. May we 
respectfully suggest that before taking action of this nature 
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apparently directed especially and exclusively against our firm you 
might have communicated with us and obtained the facts in the matter, 
since it must appear now that you took action on the basis of incom- 
plete or erroneous information. 
Very truly yours, 


American Union Transport Inc. 
As Brokers 


E. Holzer 
Executive Vice-President 


Exhibit No. 30 


River Plate and Brazil Conferences 
17 Battery Place 
New York 4, N.Y. 


November 14, 1952 


American Union Transport, Inc. 
17 Battery Place 
New York 4, N. Y. 


Mr. E. Holzer, Executive Vice President 
Dear Sirs: 

Reference is made to your letter of October 17 concerning the 
payment of brokerage on locomotives booked for conference account 
as a result of direct negotiations of conference representatives in 
Brazil with the Central Railroad of Brazil. 

Careful consideration has been given to the remarks contained in 
your letter of October 17 and to the documents attached thereto. However, 
nothing contained therein tends to establish that the action taken by the 
Conference on June 12, 1952, should be rescinded or modified. Broker- 
age, as you know, is generally paid by way of compensation for services 
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rendered by the broker to a carrier, and in this instance the record 
fails to disclose that you rendered any such service with respect to 
the locomotives purchased by the Central Railroad of Brasil. 
Very truly yours, 


S/ George Foley 
Chairman «) 


Exhibit No. 33 


American Union Transport, Inc. 
17 Battery Place, New York 4 


February 25, 1953 


Mr. F. R. Jordan, Traffic Manager 
I. F.C. Lines, Inc. 

17 Battery Place 

New York 4, N. Y. 


Dear Mr. Jordan: 
We have not heard from you since your letter of October 31 in 
response to ours of the 28th with reference to your non-payment of our 
brokerage bills for shipments of locomotives from Canada to Rio for 
account of our principals, the Estrada de Ferro Central do Brasil. 
In a recent conversation with Captain George Holt of Moore Mc- 
Cormack Lines, we learned that the Conference decision not to pay 
brokerage on these particular shipments was based on the grounds 
that we had not rendered services to the carriers, and a similar reason ~ 
was given to us by the Conference direct. 
We have made known to Moore McCormack and to you, and here- 
with repeat, that we consider these bills due and payable and that we 
do not recognize the validity of the Conference decision but are look- 
ing to you for payment. } 
Since it is our wish to cooperate with you and your collegues in 3 
the Conference in the same spirit of harmony that has always prevailed 
in our years of mutual work, we had hoped the Conference would 
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correct their decision and rescind its restrictive order so as not to 
embarrass you and other lines with whom we have booked these ship- 
ments. 

Privately, it is our opinion that the conception of "service to the 
carriers" may require definition and the Conference may have overlooked 
the fact that aside from the setting or negotiating of freight rates in 
which forwarders are not normally involved, we have perforned all the 
functions in booking these locomotives, handling coordinating their move- 
ment from the mill to seaboard and delivery alongside and documentary 
work just as we do in the case of other shipments of any description on 
your vessels or others of other lines. 

We understood from Captain Holt that this matter is likely to 
come up for reconsideration in the near future and thought it might be 
convenient for you to have our ideas in the matter; and we can only con- 
firm to you that we will be most pleased if this question can be settled 
soon and in a friendly manner. 

With best wishes, we are 

Sincerely yours, 


American Union Transport, Inc. 
As Brokers 


E. Holzer 
EH/fk 
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Exhibit No. 34 


Moore-McCormack Lines, Inc. * * * 
Five Broadway, New York 4, N.Y. 


April 21, 1953 
NY-MM-763 
x** * * kK * 


BY HAND 


American Union Transport, Inc. 
17 Battery Place 
New York 4, New York 


Attn: Mr. Eric Holzer 
Gentlemen: 

We wish to confirm our telephone conversation with you Mr. 
Brunn regarding our understanding that there is a balance of twenty- 
three (23) locomotives to be supplied by the Montreal Locomotive Com- 
pany for shipment from Montreal to Rio de Janeiro for the account of 
the Central Railroad. 

We are very much interested in obtaining the movement of these . 
locomotives and would advise that we have the following vessels sched- 
uled to sail from Montreal to Rio de Janeiro, each of which can handle 
from six to eight locomotives: 

MORMACWREN 

SCHEDULED TO SAIL FROM MONTREAL ABOUT MAY 1 
MORMACKITE 

SCHEDULED TO SAIL FROM MONTREAL ABOUT MAY 15 
MORMACISLE 

SCHED ULED TO SAIL FROM MONTREAL ABOUT MAY 29/30 
MORMACSAGA 

SCHEDULED TO SAIL FROM MONTREAL ABOUT JUNE 12 

In addition to the above we will have a regular sailing approxi- 
mately every fortnight thereafter. We would appreciate very much your 
confirmation of bookings for the twenty-three units on these vessels. 
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If there is any further information or advise you desire, we shall 
be only too happy to furnish you with same. 
We wish to thank you for your consideration in this matter and re- 
main, 
Yours very truly, 
Moore-McCormack Lines, Inc. 
/s/ S.J. Mueller, A. T. M. 


Exhibit No. 35 
May 4, 1953 


Moore-McCormack Lines, Inc. 
5 Broadway 
New York 4, N.Y. 


Att: Mr. S.J. Mueller, 
Asst. Traffic Manager 


Gentlemen: 

Kindly refer to your letter of April 21st, advising that you are 
interested in receiving bookings of locomotives on your various 
steamers from Montreal to Rio de Janeiro. 

We have now been informed by Montreal Locomotive Works, Lid. 
that locomotives Nos. 36 and 37 will be ready for shipment on May 11th 
and May 14th, respectively. We are pleased, therefore, to enclose 
herewith our booking contract for these two locomotives on the S/S 
MORMACKITE, scheduled to sail from Montreal about May 15th. 
Kindly return the signed booking contract to us. } 

Very truly yours, 


American Union Transport, Inc. 
as brokers 


Carl Bruun 
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Exhibit No. 36 


ILF.C. Lines 
International Freighting Corp. 
Inc. 
17 Battery Place, 
New York 4, N.Y. 
* * * * xk * 


April 21, 1953 


American Union Transport, Inc. 
17 Battery Place 
New York 4, New York 


Attention: Mr. C. Bruun 
Gentlemen: 

We wish to take this opportunity to confirm our various telephone 
conversations regarding the movement of locomotives which you are 
handling for the account of the Central Railroad of Brazil from the Mon- 
treal Locomotive Works of Montreal, Canada, to the port of Rio de 
Janeiro. 

In your capacity as forwarders for the Central Railroad of Brazil, 
we would greatly appreciate any support you may be able to giveus on 
any of our sailings from the port of Montreal. For your additional 
information, our next three scheduled sailings from that port are: 


M/V "BOWPLATE" April 22nd 
M/V "BOWGRAN May 8th 
M/V "BOWMONTE" May 26th 


We assure you that any bookings you may be able to favor us with 
will be more than appreciated. 
Sincerely yours, 


F. R. Jordan (sd) 
General Traffic Manager 


FRJ:MRD 
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Exhibit No. 37 
May 4, 1953 


I. F.C. Lines 
17 Battery Place 
New York 4, N. Y. 


Att: Mr. Frank Jordan, 
General Traffic Manager 


Gentlemen: 

Kindly refer to your letter of April 21st, advising that you are 
interested in receiving bookings of locomotives on your various steam- 
ers from Montreal to Rio de Janeiro. 

We have now been informed by Montreal Locomotive Works, Ltd. 
that locomotives Nos. 38 and 39 will be ready for shipment on May 19th 
and May 22nd, respectively. We are pleased, therefore, to enclose 
herewith our booking contract for these two locomotives on the S/S 
BOWMONTE, scheduled to sail from Montreal about May 26th. Kindly 
return the signed booking contract to us. 

Very truly yours, 


American Union Transport, Inc. 
as brokers 


Carl Bruun 
CB:As 
Enc. 
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United States of America 





DEPARTMENT OF STATE 


to whom these presents shall rome, Greeting: 

Certify That Ur. Paulus da Silva Castro, whose name is sub- 
to the document hereunto dnnexed, was at the time of sub- 
the same, duly recognized by the Government of the 

tes of America as Second Secretary of the Brazilian 


Vashington. * 








Int testimony whereof, J, APRBERT HOOVER, Jha» 

A“™6 Secretary of State, have hereunto caused the seal of the Depart. ES 
ment of State to be affixed and my name subscribed by the Authenti- 
cation Officer of the said Department, at the city of Washington, in 
the District of Columbia, this... 8#xthR 0 2 
day off _March i, 19.56 


pepe elt eee 
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AVAILABLE 


bound volume. 


180-a 


No. 856 


BRAZILIAN EMBASSY 
WASHINGTON 


TO WHOM IT MAY CONCERN: 

This is to certify that the ''Conselho Nacional de Petroleo” 
is an agency of the Brazilian Government subordinate to the 
Federal Executive. It handled all matters pertaining to the 
exploration and commerce of petroleum in Brazil up to October, 
1953, when the incorporated company, Petroleos Brasileiros, 

S. A. (PETROBRAS) was created and upon which date all 


matters of a technical nature were subject to the control of 


the latter. 
/s/ Paulus da Silva Castro 
Paulus da Silva Castro 
2d. Secretario da Embaixada 
Washington, February 28, 1956. [ SEAL] 
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“In compliance with Section 16 of the shipping Act, 1916. payment by the carrier and the 
acceptance of freight brokerage by the broker are on the strict understanding that no pare 
of the brokerage shall revert to the shipper or consignee, and chat the business of the 
broker is in no sense subsidiary to that of the shipper or consianee. 


AMERICAN UNION TRANSPORT, INC. 
By 


Ley ~O 


[ 











. FEDERAL MARITIME BOARD 
& ... & eS: No. 7 
et 
Digby 8-1200 ROEPKE & OTTO, Inc. Rerett Dererceso 
| 17 BATTERY PLACE Reference 
NEW YORK 4, N. Y. 

te 4/15/52 

LLOYD BRASILEIRO “d ce NY 

17 BATTERY PLACE Invoice =“ 'b 1467 

WEW YORK 4, N.Y. 

_ sa Amount ¢. 43017 CE ea 


All shipments are handled as per our general terms and conditions. 





BROKERAGE ON 8.8. LODE HONDURAS SAILED FROM NEW YORK APRIL 2, 1952 


B/L WO. 126 =RIO DE JANEIRO F 4034 (CASA MAYRINK VEIGA) $1599.39 
25 RECIFE F 41154 (SOC. AUTO ELECT.) 


054 
144 $43,417 


B/L MO. 126 CONSIGNED TO: ESTRADA DE FERRO CENTRAL DO BRASIL, 
ESTACAO D. PEDRO 11, RIO DE JANEIRO, BRAZIL 





ROEPKE & OTTO, INC. 
AL STIPE 
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| Exhibit No. 51 
cc Transunion Americana Agencias S.A., Rio de Janeiro 
Mr. E. Holzer 
April 13, 1953 


Lloyd Brasileiro 
17 Battery Place 
New York 4, N. Y. 


Att: Mr. H. Dillon 
Gentlemen: 

Permit us to call to your attention that you did not reply to our 
letter of April 2nd, asking you to confirm our bookings of meter gauge 
locomotives from Baldwin-Lima-Hamilton Corporation. 

We note that you have changed your sailings schedule in the mean- 
time and as a result we are liable to incur demurrage charges. Will 
you kindly confirm that you will absorb these demurrage charges. 
Based on your new sailings schedule it would appear that the Baldwin- 
Lima-Hamilton locomotives could be shipped as follows: 

1 locomotive ready at Eddystone, Pa., on 


April 9th LOIDE CHILE, 
1 locomotive ready at Eddystone, Pa., on ) April 10th [204 
April 14th ) 
1 locomotive ready at Eddystone, Pa., on ) 
April 21st ) LOIDE PANAMA, 
1 locomotive ready at Eddystone, Pa., on ) April 24th [27] 
April 24th ) 
1 locomotive ready at Eddystone, Pa., on ) 
April 30th ) LODE HAITI, 
1 locomotive ready at Eddystone, Pa., on May éth 
May 5th ) 
[1 locomotive ready at (Illegible), on ) 
May 24th] ) 


* x * 
This would ete the Baldwin-Lima-Hamilton order. 
You must, however, bear in mind the Montreal Locomotive Works 
locomotives as well as the International General Electric locomotives, 


which will commence moving in heavy volume, as per our various 
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letters, and if you have any other suggestions we should like to have 
them at this time. At any event we await your confirmation of this 
letter in order that we may notify Baldwin-Lima-Hamilton Corpora- 
tion how the shipping schedule has been set up on basis of your changed 
sailings schedule. 
Thanking you for your attention, we remain, 
Very truly yours, 


American Union Transport, Inc. 
Carl Bruun as brokers 


Exhibit No. 52 
April 16, 1953 


Baldwin-Lima-Hamilton Corporation 
Eddystone Division 
Philadelphia 42, Penna. 


Attention: Mr. S. Gilbert 
Gentlemen: 

Kindly refer to our letter advising you of bookings made with 
Lloyd Brasileiro of locomotives for Central Railway of Brazil. 

We have just been informed that theS.S. LOIDE PANAMA has 
been delayed and will not sail until April 27. It is, therefore, our 
plan to have loaded on board this steamer your locomotive No. 180 
which you stated would be ready to leave Eddystone on April 24. 

Since we will have very limited time to arrange to get this locomo- 
tive alongside steamer, may we ask that you make a special effort to 
ship as early as possible and under no circumstances later than April 
24. Will you also have the kindness to phone the writer and give us 
the car numbers in order that we may place car-float delivery with 
the railroad on April 24 calling for delivery April 27 a. m. 
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Thanking you for your kind cooperation, we are 
Yours very truly 


American Union Transport, Inc. 
as brokers 


Carl Bruun 
cb/ir 


cc: Mr. M. M. Holzer 
Mr. E. Holzer 
Transunion - Rio 


Exhibit No. 53 
April 15, 1953 


Lloyd Brasileiro 
17 Battery Place 
New York 4, N. Y. 


Att: Mr. H.W. Dillon. 
Gentlemen: Re: Shipments for Central Railway of Brazil. 

We are still without your reply to our letter of April 13th, but 
since further developments have taken place in the meantime, we wish 
to confirm that you have agreed to accept the following bookings: 

S/S LOIDE HAITI, scheduled to sail on May 8th, 1953, 

3 locomotives from Baldwin-Lima-Hamilton Corporation 

1 locomotive from International General Electric Corp. 
S/S LOIDE PERU, scheduled to sail on May 15th, 1953, 

2 locomotives from Montreal Locomotive Works, Ltd. 

2 locomotives from International General Electric Corp. 

S/S LOIDE DOMINGOS, scheduled to sail on May 22nd, 1953, 

2 locomotives from Montreal Locomotive Works, Ltd. 
2 locomotives from International General Electric Corp. 

We have informed you that Montreal Locomotive Works expect 
to have a total of 14 locomotives ready to move during the month of 
May, and that International General Electric expect to have a total 
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of 10 locomotives ready for shipment likewise in May, 1953. Thus there 
is an approximate total of 15 locomotives ready for May shipment, for 
which you have not declared any steamers. 

As soon as you know your sailing schedule beyond May 22nd, we 
hope you will advise us of the number of additional locomotives you can 
carry in order that we may make arrangements for further bookings. 

Awaiting your further news, we remain, 

Very truly yours, 


American Union Transport, Inc. 
as brokers 


Carl Bruun 
CB:AB 


Exhibit No. 60 


Transport of 120 Locomotives - Diesel-Electric 

Replying to your letter of May 13 and confirming our verbal under- 
standing, I inform you that in accordance with the decision of the Direc- 
tor, the Central will deliver to the Lloyd Brasileiro the transport of 120 
locomotives, Diesel Electric, now under construction in the United States 
and Canada at the freight rates given in the "letter of the Freight Confer- 
ence", dated May 13th instant. 

The Director of the Railroad also decided to designate the Ameri- 
can Union Transport, Inc. , as brokers to arrange for the shipments 
and the necessary understandings relative to these shipments with the 
Lloyd Brasileiro in New York. " 


Signed: Cotrim 
(Ernani Bittencourt Cotrim) 


General Administrative Super- 
intendent of E. F.C. B. 


A 
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[Exhibit 62 for Identification] 


American Union Transport, Inc. 

Foreign Freight Brokers and 
Forwarders * * * 

17 Battery Place 

New York 4, N. Y. 


August 5, 1952 


Mr. R.E. Zumsteg, General Agent 
Lloyd Brasileiro 

17 Battery Place 

New York 4, N. Y. 


Dear Mr. Zumsteg: Re: Estrada de Ferro Central do Brasil 

We were glad to have had an opportunity last week to review the 
activity of our firm in respect to the shipping of 120 Diesel locomotives 
purchased by the Estrada de Ferro Central do Brasil in this country 
and Canada, and for which they named us brokers. 

In February of this year, the writer, President of our firm, ar- 
rived in Rio de Janeiro and came in contact with many of our old and 
good friends in that City and elsewhere in Brazil. You know that we, 
for years, are doing an ever growing business in Brazil and by making 
payments to suppliers for account of our customers there for material 
to be shipped from the U.S., we are not only helpful to our individual 
customers, but we believe, considering the present difficulties in ar- 
ranging letters of credit in U.S. currency, to the economy of Brazil. 
We also, for years, maintain an office in Rio de Janeiro and we have 
now established a special Brazilian corporation. 

We, of course, knew of the purchase of railroad material by the 
Departamento Nacional de Estradas de Ferro, but also of the Diesel 
locomotives which had to be shipped from the U.S. and Canada for the 
Estrada de Ferro Central do Brasil. Both welcomed an expression of 
opinion from our side as to appropriate freight charges at which these 
locomotives could be transported and we had information about the esti- 
mates of freight charges furnished to the Central Railroad by the manu- 
facturers of the locomotives, for the different types. 
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Although mindful of the fact that the shipping boom which had then 
reached its height and was due to large movements of raw materials in 
all directions was the basis for equally high freight charges for general 
cargo and, of course, also railroad material, we felt that the estimates 
furnished to the Central Railroad were rather high. Therefore, on March 
18, in a letter addressed to the Railroad, with reference to their con- 
tracts 94 and 95 for Diesel locomotives, we submitted to them certain 
data, informing them that based on details at that time in our hands, we 
felt we would be able to offer $20, 500 for the 1. 60 meter gauge units and 
$16, 500 for the 1.00 meter gauge, although the delivery period would run 
from May, 1952 to September, 1954. 

We also advised the Railroad that we were sure the locomotives 
could be shipped as promptly as they were delivered by the suppliers, 
both when deliveries were sporadic and when larger numbers of units 
would come at one time. From our conversations, we know that Lloyd 
Brasileiro, Rio de Janeiro, had orally also indicated rates which were 
about $10, 000 higher for the 1.60 gauge and about $5, 000 higher for the 
1.00 gauge, but payable in cruzeiros at the official rate of exchange. 

As you are aware, the Conference subsequently offered rates to 
the Railroad which were far below any rates quoted by them for the trans- 
portation of similar locomotives in the recent past or possible at any 
time. This offer of the Conference was about 60% lower than the figures 
which we have named above. The Director General of the Railroad, and 
his responsible assistants, ascribe this action of the Conference to our 
interest in this business and realizing that we had thus been instrumental 
in saving them a considerable amount of freight money, they decided to 
name us forwarders and brokers for this movement and so informed your 
office in Rio de Janeiro, when they accepted the terms of the offer, and 
also the suppliers in this country. 

_As far as we know, the Central Railroad had informed Lloyd 
Brasileiro (Comdr. Mader Goncalves) orally about their decision to 
accept the offer of the Conference for the transportation of the locomo- 
tives, and their decision to entrust us with the handling of the 








4 
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transportation as forwarders and brokers; Lloyd Brasileiro confirmed 
this oral information on May 13. On May 14, the Central Railroad wrote 
to Lloyd Brasileiro, also to the attention of Comdr. Goncalves, in con- 
firmation of this oral understanding, namely that it was decided by the 
Director of Estrada de Ferro Central that Lloyd Brasileiro would be 
entrusted with the transportation of the locomotives and that American 
Union Transport, Inc. were appointed “brokers in charge of arranging 
shipments and conducting negotiations in connection with this move- 
ment, with Lloyd Brasileiro in New York". 

We have been officially informed by Estrada de Ferro Central 
with a letter dated May 16 that the offer of the Conference has been ac- 
cepted and that it was decided to appoint our firm as brokers; also, that 
the three suppliers had been informed accordingly. The same letter 
also contains instructions for us for the practical handling of the loco- 
motives and the documents. 

In execution of our obligations, we were in contact with you, but 
later on were informed that you could not pay us brokerage on govern- 
ment business. From other lines we learned that it was a decision of the 
conference that no brokerage should be paid to us. 

We do not find justification neither for the information received 
from you, nor for the other. We have over the years handled numerous 
shipments for Brazilian government departments, and have always re- 
ceived our brokerage. Whether the Conference has the right to make a 
decision to withhold payment of brokerage to us is a question which, in 
our opinion, could easily be decided in Washington. 

However, we have other reasons not to accept this point of view 
regarding non-payment of brokerage. One of these reasons is that, 
since the Railroad has informed Lloyd Brasileiro, Rio de Janeiro, orally 
and in writing, that we have been appointed brokers for this movement, 
Lloyd Brasileiro at that occasion should have expressed their refusal to 


accept us as brokers or to pay brokerage. Since this was not done at 
that time, it is our opinion that it could also not be done later on. 
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We have not informed the General Director of the Estrada de Ferro 
Central about these intermezzos here, but are sure that the Railroad 
would protect our rights in this respect because of their impression as 
to how the drastic rate reduction came to pass. 
But there is another reason: You have also kindly recognized in 
our recent conversation and on numerous occasions in past years, that 
our firm who, as freight forwarders and brokers, have handled very 
considerable quantities of cargo to the east coast of South America, have 
always cooperated on friendly terms with all the lines maintaining ser- 
vices in that direction and especially with the leading flag lines of the 
countries in question, including the Lloyd Brasileiro. 
Generally speaking, we have considered it incumbent upon us to 
make freight arrangements for the cargoes entrusted in our care ina 
manner best calculated to satisfy the interests of our principals and 
the carriers as well. Pe 
You know that our interest in Brazil is very great; we are perhaps 
the only firm of its kind which has extended credits to Brazil in very sub- 
stantial volume running into high seven figure amounts at a time when 
even banks were hesitant. This policy, pursued since many years, has 
earned us the friendship of a large number of firms and individuals in 
Brazilian commerce and industry. 
Through this very close connection with the Brazilian economy, we 
are well aware of the interests it needs not only of commercial firms « 
but public institutions, many of whom we have served during past years, 
to their entire satisfaction. We are therefore convinced that your head 
office will authorize you to pay us the brokerage due us on these ship- 
ments of locomotives and in connection with which, we are rendering 
substantial services to all concerned. 
Beyond that, it is our profound conviction that close cooperation 
between Lloyd Brasileiro and our firm will be of benefit to both of us + 
and helpful to the clients whom we represent and we would appreciate it 


if you would forward to the heads of your organization in Rio our sincere 
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assurances of such cooperation on large projects which may be entrusted 
to us in the future. 


We shall be glad to hear from you and we shall instruct our repre- 
sentatives in Rio to maintain close and frequent contact with your office 
there. 
Very truly yours, 
American Union Transport, Inc. 
/s/ M.M. Holzer 

MMH/dv 


Exhibit No. 63 


American Union Transport, Inc. 

Foreign Freight Brokers and 
Forwarders MOM 

17 Battery Place 

New York 4, N. Y. 


April 2, 1953 


Mr. R. Zumsteg 
Lloyd Brasileiro 
17 Battery Place 
New York 4, N. Y. 


Dear Mr. Zumsteg: Re: Locomotives for Estrada de Ferro Central 
do Brasil, Rio de Janeiro 
We are pleased to inform you that we have now received the first 


delivery schedule from Montreal Locomotive Works, Ltd., advising that 
they will have locomotives ready for shipment from Montreal as follows: 


Locomotive No. Scheduled Delivery 
26 April 8th 
27 WY 10th 
28 Wy 10th 
29 J 15th 


30 we 17th 
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Locomotive No. Scheduled Delivery 
31 : April 22nd siete 
32 we 24th 
33 May oth 
34 ty 7th 


We passed this information on to our Rio office in order to secure 
the shipping instructions and we are now pleased to attach hereto photo- 
static copy of a letter from Estrada de Ferro Central do Brasil, Rio 
de Janeiro, dated March 26th, advising us that you will dispatch steamers 
to Montreal to lift these locomotives. 

In view of the fact that the first locomotive will be ready for ship- 
ment on April 8th and two more on April 10th, you will appreciate that 
we must furnish the supplier with early instructions as to sailing date 
of your first vessel. We will, therefore, appreciate if you will inform 
us as quickly as possible as to the sailing schedule from Montreal as 
well as the number of locomotives you suppose each of your steamers 
could carry, based on the delivery schedule. 

Thanking you for your attention, we remain, 

Very truly yours, 


American Union Transport, Inc. 
ee as brokers 


/s/ Carl Bruun 
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Attachment to Exhibit No. 63 
Translation 
Letter from Estrada de Ferro Central do Brasil, No. 1876-63700/53, 
dated Rio de Janeiro, March 26th, 1953. 


Mr. Adolpho Graca Couto, 
Assistant Managing Director 
Transunion Americana Agencias, S.A. 


Replying to your letter of the 20th instant relative to the shipments — 
of Diesel Electric Locomotives ordered by this Railroad and now being 
manufactured at Montreal Locomotive Works, Ltd. in Canada,, I in- 
form you, on orders of the Director, that at the moment it is not neces- 
sary to utilize other vessels for the transportation of these locomotives, 
for shipment at the Port of Montreal, since the Administration of the 
Lloyd Brasileiro has offered to make this transportation in its own 
vessels, each one with a capacity to load four locomotives, sending 
same to Montreal to receive the shipment at the dates prior fixed. 

Confirming my letter no. 1714 of the 19th instant, I also inform 
you that on principle these shipments must be made in the vessels of 
the Lloyd Brasileiro and only in special cases and after consulting Cen- 
tral, same may be effected in other vessels. We make use of this op- 
portunity to present to you the protest of our consideration. 


Signed - Gontran de Souza 
Vice-Director 


(RZ:AM) 





[Exhibit Nos. 64 & 66] 
194 


Exhibit No. 64 
Charge to the account of River Plate & Brazil Conferences 


WESTERN UNION 
International Communications 
CABLEGRAM 
Time filed 3:45 PM 
CL March 13, 1952 
To Confagents 
Santos via wu cables 


Taylor Central Railroad has purchased here one hundred twenty Diesel 
Locomotives alledgedly on fas basis as follows thirty two from Baldwin 
Lima Hamilton Corporation forty eight from American Locomotive Mon- 
treal Canada and forty from International General Electric stop Please 
contact Director Central Colonel Eurico Souza Gomes developing full 
particulars and ascertain who will control and be authorized contract 
for shipping stop our tariff provides on setup locomotives over fifteen 
tons weight rates will be established on application and we wish to 
negotiate direct with whoever controls routing to avoid if possible our 
quotation being shopped Foley 

CONFAGENTS 


Exhibit No. 66 

AMERICAN CABLE & RADIO SYSTEM 
[1952 Mar 22 PM 3 33] [3-A] 
LR7.SU SA45 SANTOS 72 22 
LT CONFAGENTS NY 
Director Gomez unavailable stop interviewed vice director Freitas stop 
advised no repeat no freight control authority established USA presently 
director expects arrange contracts personally in Rio stop director re- 
quests written questionnaire particulars you require for quotation stop 
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first units possibly move September stop entire order destination Rio 
stop understand two Navy cranes Rio coupled capable 120 tons stop 
no other outside enquiries yet received stop further details air mail 
TAYLOR MAR 24 1952 


Exhibit No. 67 
LOCOMOTIVES 
CENTRAL RR ORDER 

Excerpt from Mr. Taylor's letter March 22, 1952 

Regarding paragraph 4 Report # 39, I did my best to meet the | 
Central Director. On March 14I contacted Sao Paulo to find out whe- 
ther he would be there. I was told to find him in Rio de Janeiro. I 
telegraphed Mr. Schilling, whose brother is a "Central" official, and 
I was told I could go to Rio de Janeiro March 19. This was cancelled, 
as the Director had gone to Sao Paulo. See Mr. Schilling's telegram 
as follows:- 

Rio de Janeiro, March 18, 1952. 

Director Central in Saopaulo returning Thursday suggest you get 

here Thursday meet small group wishing talk you regarding Rio 

Port situation and contact director Friday advise. 

Accordingly I flew to Rio de Janeiro Thursday morning (March 20). 
We attempted to obtain an interview but failed. I went to Central office 
on Friday (March 21) at 9.15 a.m. and was informed that the Director 
never received before lunch. I was told to telephone his aide at noon. 
I did so, and was told to present myself at 1.45 p.m. I did so, but 
no one, neither the aide nor Director were in office. I was told the for- 
mer would not return until 3.00 p.m. and the Director was occupied all 
afternoon. I then tried the Vice Director, whomIsawat 2.15p.m. He 
said the Director wished him to receive me and I was to explain your 
wishes. I had no alternative but to do so. 
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I feel that the information given in paragraph 4 Report #39 is 
authentic. I believe that Union Transport Corp. , who have an office 
in Rio de Janeiro, may also make a move if they have not in fact done 
so already. 

Regarding the question of freights and carriers, I feel the Central 
are naturally anxious to use Lloyd Brasileiro if possible. I took care 
to explain that Lloyd Brasileiro would also be governed by any quotation 
decided by your Conference. This was clearly understood. 

Regarding the memo to be sent to Colonel Gomez, do you wish to 
provide me with the list of questions regarding numbers, weight and 
size of locomotives, ports of embarkation etc., so that I write the actual 
Portugese letter? Or will you have it written in Portugese in New York 
and sent to me for delivery by hand? Or will you mail it direct to 
Colonel Gomez? Please bear in mind that I would have to use a third 
person to write a Portugese memorandum of this importance. 

I fear this matter will take a considerable time to negotiate. 

I propose to go to Rio de Janeiro on April 14 to carry out my 
usual Agency check. This might also be an appropriate time to carry 
through part or all of this locomotive business. 

3/7/52 


Exhibit No. 68 
LOCOMOTIVES 
CENTRAL RR ORDER 
Excerpt from Mr. Taylor's Report 39 - March 15/March 21, 1952 
Regarding your cable dated March 13 about Locomotives, I went 

to Rio de Janeiro on Thursday, March 20, in order to see Colonel Eurico 
Souza Gomez, Director of Brazil Central. All my efforts to see this 
gentleman were in vain, due to the fact that he has been extremely 
occupied in investigations of a recent serious railway accident on the 
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Central, and a series of Meetings with the Minister of Transport, 
Mixed Brazil-U.S. Commission, and others. 

On March 21 I was received by the Vice Director of the Central, 
Senhor Sylvio Miranda Freitas, who told me that the Director had re- 
quested him to hear what I had to say. 

I explained the reason for my visit. Senhor Freitas informed 
me that:- 

(1) Colonel Gomez, during his recent visit to U.S.A. and Canada, 
did not appoint any Agency or authority in U.S.A. or Canada to control 
or accept contracts for shipping. 

(2) At present Colonel Gomez expects to arrange the details of 
ocean transport himself in Rio de Janeiro. 

(3) Mr. Zumsteg (Lloyd Brasileiro, N.Y.) does on occasions act 
for them in small matters; this however is a courtesy. 

(4) If eventually (2) above is found to be impractical, they may 
instruct the makers of the locomotives to arrange ocean freights. 

(5) The makers of the locomotives are:- 

(a) Baldwin Hamilton Corp. 
(b) American Loco Montreal. 
(c) General Electric 
I was not furnished with the numbers of locomotives. 

(6) The basis of shipment will be F.A.S. 

(7) First units to be shipped will, it is hoped, be ready in Sep- 
tember. 

(8) All units to be off loaded in Rio de Janeiro. 

(9) Canadian built locomotives will preferably be loaded in New 
York. 

(10) Iam requested to provide in writing, a memorandum addressed 
to Colonel Gomez, setting forth the details and full particulars of these 
locomotives which you require, in order to make your estimates. 

(14) So far no one else has approached them regarding contracts for 
freight. 





[Exhibit No. 68] 


198 
There being no further business to discuss with Senhor Freitas, 
he terminated the meeting. I promised to act accordingly. 
I have been informed that the locomotives will run about 100-120 
tons, and will probably be partly dismounted. 
I have also learned that the Rio de Janeiro Dock Company crane 
is capable of only 65 ton lift, but that there are two Navy cranes which 
are capable of 100 tons and 80 tons respectively, and can be coupled. 
They have already off loaded heavy lifts up to 120 tons. 
I cabled you March 22, as follows:- 
Director Gomez unavailable stop interviewed vice director Freitas 
stop advised no repeat no freight control authority established 
U.S.A. presently director expects arrange contracts personally 
in Rio stop director requests written questionnaire particulars 
you enquire for quotation stop first units possibly move September 
stop entire order destination Rio stop understand two Navy cranes 
Rio coupled capable 120 tons stop no other outside enquiries yet 
received stop further details air mail. 
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RIVER PLATE & BRAZIL CONFERENCES 
17 Battery Place New York 4 
Room 1241 


March 26, 1952 


LOCOMOTIVES 
CENTRAL RAILROAD OF BRAZIL 
The Central Railroad of Brasil has purchased 120 Locomotives 
for shipment as noted below from U.S. and Canada. It is understood that 
these purchases have pot been made with Import~Export Bank funds and there- 
fore may be routed via any carrier. ‘Yy) . 4a >, Yao -s pots (ah me 
y wey, s Dec aed 7p Orme ltd 
BALD'JIN—-LIMA-HAMILTON CORP.— has two orders totaling 32 Locomotives as 
follows: 
one order for 12 calling fer—deliv 
and-4-per—month-thereaf 


ter Kiing “the todiontip olisoling onaeit™ 4), 7Z7 


cations: 
L. Width Depth Lbs,Net S8ross it, cu, ft. 

Cab & Under 55° 4" 10'0" 12°0" 183,100 184,100 lbs. 6,640 

JO 49 z Ti Z te o 
deron +65 4'2" 57,300  %8;600- 813 

4a’ ro" GL L32,0¢e 

16436" = 4'2" 57,300 -56;860- 8x3 
Wa" =69f 6" =66t 7" ~=—_-7,.000 8,300 3 
304,700 330,000 SOS 


one order for 20 calling for delivery of the-firet by December 305 >. 4/ Sard 
1962 and 2 per month thereafter having the following specificationss PORES aaa ove 


Cab & Under -.  S3eeee "999° 
frame 55' 4" 9 5" 12°95" Jaz800 1225800 6470 : 
Front Truck 1610" 80" 4f2" 40,250 835250 4x, o¢v 561 
Back Truck 16*10" st oF 4fQh 40,250 kt,2590 07?" 561 
Misc. Box fi" 4 69f 6 66'7" 87,000. a ee 
| 209,300 


9 
*&*enbek eee & 


THE MONTREAL LOCOMOTIVE WORKS LTD., A subsidiary of the smsrican Locomotive 
Company, has an order for 48 Locomotives which probably will be 

from Montreal. This order calls for delivery of the first by August 31, 1952 
and 4 per month thereafter having the following specifications: 


51! 10° mu! - 147,000 # 


Body 
2 Trucks each ee 10143 9.” PV 43,500 # each 
Box 5° 6'3 7,500 F 


sv 
74,190 


*# 2 @#e #2 & H HH 
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LOCOMOTIVES 
CENTRAL RAILROAD OF BRAZIL 3/26, 952 


-2— 


INT'L. GENERAL ELECTRIC CO. INC. have an order for 40 Locomotives with 
shipping specifications and shipping schedules as per attached copy of 
their letter dated March 18, 1952. 


With the approval of the Committee on Loccmotives, the fol- 
lowing cable was sent March 13, 1952 to Ralph K. Taylor, Brazilian Repre- 
sentative of the B/U.S.C.F.C.: 


"CENTRAL RAILROAD HAS PURCHASED Hin 120 DIESEL LOCOMOTIVES 
ALLEDGEDLY OM F.A.S. BASIS AS FOLLOS 32 FRO: BALDWIN-LIMA- 
HAMILTON CORP. 48 FROM AMERICAN LOCOMOTIVE MOITREAL, CaNADA 
AND 40 FROM SRTERAATIONAL GENERAL ELMCTRIC STOP 
PLEASE CT D L CCLONEL EURICO SCUZA GOMES 

LLOPING FULL "PARTICULARS s_AND ASCERTAIN “HO YKLL CONTROL 


AND BE AUTHORIZED CONTRACT FOR SHIPPING STOP OUR TaRIFF 
PROVIDES ‘ON SET UP LOCOMOTIVES OVER 15 TONS “ISIGHT RATES 
WILL BE ESTABLISHED ON APPLICATION AND e.11S IEGOT IATE 
DIRECT WITH WHOEVER CONTROLS ROUTING TO AVOID IF POSSIBLE 
OUR QUOTATION BEING SHOPPED ." 


sw a 





The following cable dated March 22, 1952 in reply to the 
above was received here March 24th from Mr. Taylors 


"DIRECTOR GOMEZ UNAVAILABLE STOP INTERVIEWED VICE DIRECTOR 
FREITAS STOP ADVISED NO REPLAT NO FREIGHT CONTROL AUTHORITY 
ESTABLISHED U.S.A. PRESENTLY DIRECTOR EXPECTS ARRANGE CONTRACTS 
PERSONALLY IN RIO STOP DIRECTOR REQUESTS ‘IRITTEN QUESTIONNAIRE 
PARTICULARS YOU REQUIRE FOR QUOTATION STOP FIRST UNITS POSSIBLY 
MOVE SEPTEMBER STOP ENTIRE ORDER DESTINATION RIO STOP UNDERSTAND 
2 NAVY CRANES RIO COUPLED CAPABLE 120 TONS STOP NO OTHER OUTSIDE 
ENQUIRIES YET RECEIVED STOP FURTHER DETAILS AIR MAIL." 


This matter is being dealt with by the Locomotives Committee 
and the above is passed to you so that any information which may come to 
your attention may be forwarded promptly to the Committee thru this office 
with a view to securing this business for Conference members. 


George F. Foley 
Chairman 
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Cc INTERNATIONA. GEECRAL SLBCPRIC COMPANY, INC. 
0 570 Lexington Avome 
P New York 22, N. Ye 


Y 


Mr. George Foley, Chairmm 


River Plate and Brasil Conference 


17 Battery Place 
New York, New York 


March 18, 1952 


CENTRAL RAILUAYS OF BRAZIL 


Dear lr. Foley: 


In accordance with your request of last week, I am listing be- 


low the weights and masurements and approximate shipping schedule for forty 
110 ton Diesel Electric locomotives which have been contracted for by the 
Central Railways of Brazil. 


EACH LOCOMOTIVE 


CAB - SKIDDED 


155" high 111" wide 628" long 


Gross woight 158,500 lbs. 
Net weight 150,000 lbs. 


TRUCKS - SKIDDED (2) 
52" high 96" wide 168" long 


Gross weight 38,000 lbs. 
Net weight 45,000 lbs. 


mer dm ye og 
Gress wr — 40, @?7¢ 

3 - April, 1953 

7 - May, 1953. 


3 - July, 1953 

lh, = August, 1953 

1 - September, 1953 
5 - December, 1953 
2 = January, 1954 
7 - March, 1954 

8 - April, 1954 


Sv 


The shipping schedule is, of course, subject to many changes 
however, I am sure you will take this into consideration. 


Tiill you please inform Mr. Provost as to any rate decision 


made by the Conference members. 


Very truly yours, 
J. R. LYNAM (Sgd.) 


J. Re LYMAM 
Assistant Traffic Manager 
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Exhibit No. 70 
air mail April 7, 1952 


Mr. Ralph K. Taylor 

c/o Mr. Herbert L. Wright 
Rua do Commercio 35 
Santos, Brazil 


Dear Mr. Taylor: Locomotives-Central Railroad of Brazil 

Many thanks for your cable of March 24th in reply to ours of March 
13th in reference to the 120 diesel Locomotives purchased by the Central 
Railroad of Brazil, also for your letter No. 41 of March 22nd and the 
reference therein and in Report No. 39 to this subject. 

The information we now have in regard to these Locomotives spe- 
cifications is as set forth in the attached circular of March 26 to the 
member lines. The information as to specifications shipping program 
has been received from the three manufacturers and should be correct. 

It would appear therefore that all you need to do is to have Col. 
Gomez confirm these specifications and shipping schedules to enable 
us to arrive at a quotable figure. If you will do this and advise us by 
cable if feasible, we will give you prompt advices regarding quotation. 

Very truly yours, 


/s/ [Initials Iegible] 
Chairman 


Enel. 2 
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Exhibit No. 71 
MEETING #815 Joint 4/15/52 
my 

INTER-AMERICAN ECONOMIC & SOCIAL COUNCIL STUDIES: 
After noting report submitted to the Inter-American Economic & Social 
Council by the Ad Hoc Committee of Specialists of the American Repub- 
lics (Pan-American Union Docket 18 E), it was unanimously agreed the 
subject be dropped from the docket. 

APPLICATION FOR MEMBERSHIP - OSAKA SHOSEN KAISHA, 
LTD.: Continued in Committee. 

AUTOMOBILE DELIVERY ALLOWANCE: The Chair read letters 
exchanged with the Ford Motor Company on this subject. 

Questions were raised regarding the uniformity of practices under 
Tariff Rule 32, and it was agreed the matter be referred to a special 
committee to be appointed by the Chair. 

LOCOMOTIVES: The Chair reported in detail regarding negotiations 
for the 120 Locomotives purchased by the Central Railroad of Brazil, and 
it was unanimously agreed that the matter be left with the Locomotives 
Committee. 

RAILWAY CARS: The Chair reported in detail regarding negotia- 
tions for 41 passenger cars of 85 ft. length being negotiated by the Budd 
Company with the Araraquary Railroad, and it was unanimously agreed 
the matter be left with the Railway Car Committee. 

DREDGE "KING" FOR RIO GRANDE DO SUL: The Chair reported 
in detail on negotiations for the transport of the dredge "KING" to Rio 
Grande do Sul, and it was unanimously agreed the matter be left with the 
Boat & Launch Committee. 

AXLES - RAILWAY CAR & LOCOMOTIVES: Pursuant to report 
from shipper that some lines are applying the Railway Car Axle rates 
to shipments of Locomotive Axles, it was agreed that all lines check their 
records and report promptly to the Chair. 





[See attached] 
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APPLICATIONS FOR REFUNDS: 

1. Unanimously voted to authorize Delta Line to apply northbound 
rate on return shipment of 50 cases Shelled Brazil Nuts to Belem shippeé 
northbound to Pacific Coast ports and after rejection sent to New Orleans 
for return to Belem. 

2. After considering request from Bethlehem Steel Export Corp. 
for adjustment in charges assessed on shipment to Rio Grande do Sul 
per ss "WILHELMINA" of Norton Line, B/L #1, March 7, 1952, unani- 
mously agreed the matter be left in the hands of the Chair. 

On Motion, seconded and carried, meeting thereupon adjourned. 

George F. Foley 
Chairman 


Exhibit No. 72 
LOCOMOTIVES 
CENTRAL RR. 
Excerpt from Mr. Taylor's Report #43. April 12 - April 18, 1952 

I immediately drafted a letter to Colonel Gomez, on arrival in 
Rio de Janeiro. I have had this translated, also a supplement giving 
the locomotive specifications and shipping schedules. I enclose copies 
of my letter and translation. I also sent Colonel Gomez a list of Mem- 
ber Lines comprising the River Plate Brazil Conference. 

Iam now having a hard time getting an appointment with Colonel 
Gomez. I wish to hand him the letter personally and thus expedite mat- 
ters. Ialso want to explain to him that if he particularly wants to give 
Lloyd Brasileiro any or all of this business, he cannot do so until the 
Conference has quoted a figure. 

Iam hoping to see Colonel Gomez this evening, and have asked 
Senhor Guylain (Moore-McCormack Social Director) to accompany 
me. 
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When I have seen Colonel Gomez I will cable you about what he 
says. 3 

I am told that Union Transport may already have contracted for 
40 locomotives. Whether these are International General Electric or 
some other order, I do not know. (See paragraph 3 Letter #41). 

(See paragraph 4 Report #39). One Navy crane is under repair. 


This matter must be kept continually in mind. 


Exhibit No. 73 
[1952 APR 14 PM 9 50] American Cable & Radio System 


(Brazil United States Freight Conference 
17 Battery Pl Rm 1241) N 


OC2 SA7 SANTOS 47 14 © 
LT CONFAGENTS NY 
Your letters April seventh re locos and Bahia received today just prior 
sailing for Rio therefore proceeding Rio stop propose negotiate loco 
business first while waiting Gomez reply will check bladings Rio return 
Santos may fourth proceeding Bahia shortly thereafter is this agreeable 
TAYLOR Apr 15, 1952 


Exhibit No. 74 
Time filed 4.5 PM April 17, 1952 
TO CONFAGENTS Western Union International Comm. Cablegram 
RIO via wu cables 
Taylor yourtel fourteenth approved advise re locomotives earliest 
stop writing you fully Bahia Foley 
CONFAGENTS 
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Exhibit No. 75 


Brazil-United States-Canada Freight 
Conference 
eS 17 Battery Place, New York 


Translation Rio de Janeiro, April 17, 1952. 


Mr. Col. Eurico Souza Gomes, 
Director of the Brasil Central Railway, 
Rio de Janeiro 


Dear Sir, 
Subject: Locomotives - Central Brasil Railway. 

On March 21st last, Mr. Sylvio Miranda Freitas, Vice-Director 
of the Brasil Central Railway, kindly granted me an interview in order 
that I might discuss with him the question of ocean transport of the 120 
locomotives ordered by you from:- 

Baldwin-Lima-Hamilton Corp. 

Montreal Locomotive Works Ltd. 

International General Electric Co., Inc. 
for the Brasil Central Railway. 

On instruction from Mr. George F. Foley, Chairman of the River 
Plate-Brasil Freight Conference 17 Battery Place, New York, I was 
told to ascertain who in U.S.A. and/or Canada had been authorized by you 
to control & contract for shipping the 120 locomotives. 

Mr. Freitas informed me that the control and contract for ship- 
ping would rest in your hands here in Rio de Janeiro. Mr. Freitas also 
instructed me to address a memorandum to you requesting information 
regarding details, specifications and future shipping schedules of the 
120 locomotives, so that you could later place the River Plate-Brasil 
Conference in a position to quote suitable freight rates for the ocean 
transport of these locomotives from North American seaports to Brasil. 

I passed Mr. Freitas remarks on to Mr. George F. Foley. This 
gentleman has now replied enclosing with his letter to me an appendix 
setting forth details supplied to him by the 3 locomotive manufacturers 
mentioned ahove. 
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I take the liberty of enclosing this appendix with this letter. I 
will be very grateful if at your earliest convenience you will confirm 
these specifications and shipping schedules in order to enable the River 
Plate Brazil Conference to arrive at a quotable figure. This figure I 
will be able to pass on to you very promptly. 

I will also appreciate it if you will let me know whether shipment 
will be made on an F.A.S. (free alongside) or F.O.B. (free on board) 
basis, and whether some of the Canadian made locomotives will be 
shipped from ports other than Montreal such as Halifax or New York. 

For your further information I attach a list of the steamship lines 
which comprise the River Plate Brazil Conference. 

An-early reply will be much appreciated. 

Yours very truly 
Ralph K. Taylor 


General Manager in Brazil for Brazil- 
United States-Canada Freight Conference 


Exhibit No. 76 


River Plate & Brazil Conferences 
17 Battery Place, New York 4, N. Y. 


May 16, 1952 
TO ALL MEMBERS: 
120 Locomotives for Central Railroad of Brazil 

Pursuant to action taken at Joint Meeting #816, May 6, 1952 Mr. 
Ralph Taylor, by direction from here, submitted a bid on behalf of the 
Conference members to the Director of the Central Railroad in letter 
dated May 7, 1952. 

Under date of May 15th, Mr. Taylor cabled in connection with this 
matter as follows: 
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"Central replied they have understanding with Lloyd latter to 
carry 120 locomotives at rates and conditions established my 
letter dated May 7th" 
George F. Foley 
Chairman 


Exhibit No. 77 


River Plate & Brazil Conferences 
A7 Battery Place, New York 4, N.Y. 


June 11, 1952 
TO ALL MEMBERS: 
NOTICE OF MEETING 

A Special Joint Executive meeting of the Conference is called 
for 2:30 p.m., THURSDAY, June 12th to determine whether or not 
Brokerage shall be paid to American Union Transport Company, its 
agents, subsidiary or associated companies onthe 120 Locomotives 
closed in Rio with the Central Railroad of Brazil for which, we are 
informed, the American Union Transport now has been appointed freight 
forwarder. 

In view of the fact that the American Union Transport Company 
and/or its associates negotiated for these locomotives as a competitor 
carrier, ‘waderquoting existing Conference rates, forcing the Confer- 
ence POEs its rates to secure this business, it is believed 
by several lines that even though they have been appointed freight for- 
warders by the Central Railroad of Brazil, they are performing no ser- 


vice whatsoever for our member lines and therefore are not entitled to 


brokerage. 
George F. Foley 
Chairman 
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Exhibit No. 78 

MEETING # 818 

MINUTES of SPECIAL JOINT EXECUTIVE MEETING of RIVER 
PLATE & BRAZIL CONFERENCES held at the Conference Rooms, 
17 Battery Place, New York on Thursday, June 12, 1952 at 2:30 p.m. 

PRESENT 

Eland Booth Mr. Barfoed Mississippi 
Eckert Brodin Mr. Wallace Moore-McCormack 
Rodriguez Dodero Mr. Henriksen Nopal 
Bodemann Flota Mr. McCracken Norton 
Gurge Holland Interamer. Mr. Ryan Southern Cross 
Nerney IL F.C. Mr. Quimby Torm 
Eland Lamport & Holt Ivaran excused 
Dillon Lloyd Brasileiro Prince a 


PRR RRR ES 


Mr. Foley presided and Miss Coler acted as Secretary of the meet- 


& 


The Chair advised this meeting had been called to consider whether 
or not brokerage should be paid on the 120 locomotives closed for account 
of Conference members by direct negotiation of Conference representatives 
with the Central Railroad of Brazil. 

After discussion it was proposed that no brokerage be paid on the 
120 Locomotives closed direct in Brazil with the Central Railroad of 
Brazil by Conference representatives, and on ballot vote the proposal 
was approved. 

On motion, seconded and carried, meeting thereupon adjourned. 

George F. Foley 
Chairman 
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Exhibit No. 80 
July 10, 1952 


Mr. L. Tibbott, Chief 
Office of Regulation 
Federal Maritime Board 
Washington 25, D.C. 


Dear Sir: 
We are enclosing herewith pro forma draft of minutes of the follow- 


ing meetings: 
Brazil Conference Meeting #686 held July 1, 1952 
River Plate & Brazil Conferences 

Joint Meeting 4 #819 " July 1, 1952 
River Plate Conference vs #687 July 1, 1952 


These minutes are subject to correction and confirmation and are 
to be replaced by the confirmed minutes which will be sent you when 
issued. 

We are also enclosing herewith confirmed minutes of the following 


meetings: 
Brazil Conference Meeting #685 held May 22, 1952 
River Plate & Brazil Conference 
| Joint = #817 " May 22, 1952 
My #818 " June 12, 1952 
My #686 " May 22, 1952 
These minutes cancel and replace the pro forma minutes previously 
sent you. 
Very truly yours, 
George F. Foley 
Chairman 


Encls. 
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MISCELLANEOUS 


Excerpts from Antitrust Proceedings in American Union Trans- 
port, Inc. v. River Plate & Brazil Conferences, et al., Civil 
Action No. 93-358 (S.D.N. Y.), 126 F. Supp. 91, aff'd 222 F. 2d 
369 (2nd Cir. ). 
Note: Reference permitted by stipulation - 
See Transcript, pp. 8-9. 
1. Motion of Federal Maritime Board as Intervener, to dismiss 
antitrust complaint: 

"The Federal Maritime Board, Intervenor, moves, 
pursuant to Rule 12(b), Federal Rules of Civil Procedure, 
for an order (1) dismissing the complaint herein upon the 
grounds that this Court lacks jurisdiction over the subject 
matter of this action, or, alternatively, (2) staying further 
action in this proceeding pending action by the Federal Mari- 
time Board upon the complaint filed by plaintiff with the Fed- 
eral Maritime Board, Docket No. 758, on June 14, 1954. 

FEDERAL MARITIME BOARD 


By: Clarence G. Morse 

Clarence G. Morse 

General Counsel 
Washington 25, D.C." 


2. Excerpts from memorandum of Federal Maritime Board in sup- 
port of its motion to dismiss AUT's antitrust complaint. 

"The Federal Maritime Board (herein called the Board) 
has primary and exclusive jurisdiction over the facts stated 
in the complaint [ citations]. '"* (Memorandum, p. 1). 
"The Board has authority to declare the Conference action 
unlawful under section 15 of the Shipping Act, 1916 (46 U.S.C. 
814) and order the Conference to desist from future viola- 
tions of the Shipping Act [citations]. The Board also has 
authority to award reparation to plaintiff under section 22 
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"of the Shipping Act [citations].'' (Memorandum, p. 2). 
x * * 
". . . The sole question is whether defendants violated 
section 15 of the Shipping Act. . ." (Memorandum, p. 4). 
B. Excerpts from basic agreement (F.M.B. No. 59) of River Plate 
& Brazil Conferences. 

"That the parties hereby associate themselves together 
in a River Plate Conference and a Brazil Conference to promote 
commerce (except shipments of refrigerated cargo) from ports 
of the United States of America and Canada (except Pacific Coast 
Ports of the United States and Canada and except New Foundland) 
to ports in Uruguay, Argentine and Paraguay and to ports in 
Brazil, for the common good of shippers and carriers, by pro- 
viding just and economic cooperation between steamship lines 
operating in the respective trades, and to the accomplishment 
of that end the parties hereby severally agree with each other 
as follows: 

"1. Two Conferences are hereby established, one to be 
known as the River Plate Conference, comprising the trade from © 
the designated ports of the United States and Canada to ports in 
Uruguay, Argentine and Paraguay; and the other to be known as 
the Brazil Conference, comprising the trade from the designated 
ports of the United States and Canada (except New Foundland) 
to ports in Brazil; and except as herein otherwise specifically 
provided the parties to this agreement become members only of 
the Conference or Conferences to which they hereinafter become 
signatories; provided, however, that if any party signatory to 
one Conference enters the trade subject to the other Conference, 
such member by such entry shall thereupon become a member of 
such other Conference, and shall be bound by all the terms and 
conditions of this agreement applicable to such other Conference, 
with the same force and effect as if he or it had signed this agree- 
ment as a member of such Conference. 
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"No party hereto shall represent or permit their agents 
to represent directly or indirectly any vessel in this trade other 
than those operated for the account of a signatory to this agree- | 
ment except as may be unanimously approved by the Conference. 

"2. All freight and other charges for transportation of south- 
bound cargo between the aforementioned ports shall be quoted, 
charged and collected by the parties hereto in currency of the 
United States of America or its equivalent on actual gross weight 
or measurement of the cargo strictly in accordance with the tariff 
of rates and charges agreed to by the parties hereto in the respec- 
tive trades, and no cargo shall be accepted for carriage at less 
than its actual gross weight or measurement as provided in the 
tariffs. "' 


RES PONDENTS' BRIEF 
* 2 * x 


Under these circumstances it would have been a violation of Sec- 


tion 16 of the Shipping Act for the lines to have paid brokerage to AUT. a 


5/ The following testimony was given in this respect in the Hearings 
Before The Special Subcommittee On Freight Forwarders And Brokers 
Of The Committee On Merchant Marine And Fisheries House Of Repre- 
sentatives, 84th Congress, First and Second Sessions. 


Chairman Morse testified as follows (page 11): 


"The General Accounting Office report states that generally for- 
warders perform services on Government export shipments at no 
charge to the Government in consideration of 'brokerage’ paid to them 
by steamship companies carrying the shipments and that the broker- 
age payment frequently exceeds the value of the forwarding services 
(p. 1). As stated in the report, the Federal Maritime Board has 
gone on record that the Government agencies should pay the forward- 
ers for services performed for them as shippers (p. 39, exhibit 19), 
and the Chief, Regulation Office, Federal Maritime Board, has 
called attention to the fact that it might be a violation of section 16 
of the Shipping Act of 1916, for a private shipper to obtain forwarding 
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Under Section 16 it is unlawful for any forwarder knowingly and wilfully, 
directly or indirectly by any other unjust or unfair device or means to ob- 
tain or attempt to obtain transportation by water for property at less 
than the rates or charges which would otherwise be applicable. In 
addition, this section makes it unlawful for any common carrier by 
water either alone or in conjunction with any other person, directly or 
indirectly to make or give any undue or unreasonable preference or 
advantage to any particular person or description of traffic or to subject 


(footnote 5 continued) 
services without compensation or at reduced rates as a result of 
the brokerage fees paid to the forwarder by the steamship lines. " 


Mr. Stakem, then Assistant to Deputy Maritime Administrator, 
testified (page 839): 


"Free forwarding services by forwarders: The field investiga- 
tion conducted by the staff of the Maritime Board and the testimony 
of witnesses before your subcommittee indicated that many forward- 
ers perform forwarding services without charge, or at reduced rates 
in order to receive brokerage from the carrier. There is also in- 
dication that the level of forwarding fees is influenced downward 
in some instances when ocean-freight brokerage is collected. 

"Although the Board has not ruled directly on the question, it 
would appear that such a practice may constitute an indirect rebate 
to the shipper. The practice of obtaining free freight forwarding ser- 
vices by Government agencies on foreign-relief cargoes was criti- 
cized in the General Accounting Office Report on freight forwarders. 

"As stated in the report, the Federal Maritime Board has gone 
on record that the Government agencies should pay the forwarders 
for services performed for them as shippers, and the Chief, Regu- 
lation Office, Federal Maritime Board, has called attention to the 
fact that it might be a violation of section 16 of the Shipping Act for 
the forwarder to perform forwarding services without compensation, 
or at reduced rates, as a result of the brokerage fees paid to the 
forwarder by the steamship lines. 

"Accordingly, the Board proposes to amend General Order [ 72] 
by adding a provision in section 244. 13 reading as follows: 

"No forwarder may render, or offer to render, forwarding 
services free of charge or at reduced rates in consideration of 
the shipper or carrier agreeing or allowing the forwarder to re- 

ceive brokerage on the shipment.'" ° 


Mr. Tibbott, Chief, Regulation Office, testified as follows (page 29): 
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any particular person or description of traffic to any undue or unrea- 
sonable prejudice or disadvantage in any respect, or to allow any person 
to obtain transportation for property at less than the regular rates or 
charges then established and enforced by any unjust or unfair device 
or means. 

If AUT had been paid brokerage on these shipments a violation of 
Section 16 would have resulted. By performing free forwarding ser- 
vices in recognition of the fact that it could obtain brokerage from the 
carriers, AUT would have obtained transportation at less than properly 
applicable rates by an unjust or unfair device or means. The Board 


(footnote 5 continued) 


"Mr. Warren. Now, if a forwarder receives brokerage 
and splits it with the shipper, has the Board ruled that that would 
be a violation of the Act? 

Mr. Tibbott. I think that section 16 makes it a violation. 

Mr. Warren. Now, let us carry it further. Suppose that 
he does not split the fee but waives his forwarding fee, has the 
Board indicated that this is a violation of the Act ? 

Mr. Tibbott. Well, I have certainly indicated it as Chief of 
the Regulation Office. I have made that statement in writing ona 
number of occasions. 

Mr. Warren. On what theory do you believe that this, sir, 
is a violation of the act? 

Mr. Tibbott. I believe it is a violation of the act in that the 
ship is paying for a service which is performed for the shipper 
and is paying it for some and not for all. 

Mr. Warren. Do you believe that some of the brokerage or 
the transportation rate, is reverting back indirectly ? 

Mr. Tibbott. Indirectly, yes, sir; I do. 

Mr. Warren. You do? 

Mr. Tibbott. Yes, sir. 

Mr. Warren. What would you call this type of violation? How 
would you categorize it if it is a violation? 

Mr. Tibbott. I would say it is an indirect violation and would 
be if it was not accorded to all-- 

Mr. Warren. Is it a kind of rebate ? 

Mr. Tibbott. Yes, sir; it is an indirect rebate. 

Mr. Warren. An indirect rebate ? 

Mr. Tibbott. Yes, sir." 
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should not be a party to ordering reparation in this case since by doing 
so it would be ordering a violation of the Shipping Act. In addition, 
if AUT had been paid brokerage on these shipments, the shipper, the 
Central Railroad of Brazil, would have indirectly been given a rebate. 
The lines would be paying for services rendered to the Central Railroad 
for which the Central Railroad should have paid thereby indirectly re- 
bating to the Central Railroad part of the freight. This would constitute a 
violation of Section 16 inasmuch as the Central Railroad would indirectly 
be obtaining a benefit which other shippers, who pay forwarding fees, 
would not be obtaining. 

Although this Board in Joint Committee, etc. v. Pacific West Bound 
Conference, 4 F.M.B. 166, 172 (1953) and in Agreements and Practices 
Re Brokerage, supra, disapproved provisions in conference agreements 
prohibiting the payment of brokerage entirely or in amounts less than 
1-1/4%, it was expressly held in Joint Committee, etc. v. Pacific West 
Bound Conference, supra, that conferences could make rules and regu- 
lations-- 

"to assure that brokerage will not be paid under circumstances 
which will violate the act, and only to freight forwarders who have, 
in fact, earned brokerage by actually securing or booking the cargo 


for the ship." 
* ae 
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EXCEPTIONS TO RECOMMENDED DECISION OF C.B. GRAY, 
EXAMINER AND ARGUMENT IN SUPPORT THEREOF. 


* 2« 2 2 2 o* 


Issues 

* ak * a * bd He 

2. If the action of the Conferences did constitute a separate Sec- 
tion 15 agreement, would the ordering of reparation result in the pay- 
ment of brokerage under circumstances resulting in violation of Section 
16 of the Shipping Act ? 

x K * %* * xx * 

Under the circumstances of this case, AUT would have earned 
freight forwarding fees from the Central Railroad, but for the fact that 
they had a definite understanding with the Central Railroad that no for- 
warding fee was to be charged for the forwarding services rendered to 
the Central Railroad by AUT. The Examiner in his finding No. 10 ex- 
plicitly recognized this fact, which was established by the testimony 
of Mr. Holzer at pages 97-99 of the record. Nevertheless, the Examiner, 
having found this as a fact, proceeded to ignore completely the legal im- 
plications of such a finding and failed to discuss the argument advanced 
to him on behalf of respondents in such a situation that it would have 
been a violation of Section 16 of the Shipping Act for the lines to have paid 
brokerage to AUT. 3/ 


3/ The following testimony was given in this respect in the Hearings 
Before The Special Subcommittee On Freight Forwarders And Brokers 
Of The Committee On Merchant Marine and Fisheries, House of Repre- 
sentatives, 84th Congress, First and Second Sessions. 


Chairman Morse testified as follows (page 11): 


"The General Accounting Office report states that generally 
forwarders perform services on Governmer export shipments 
at no charge to the Government in consideration of "brokerage' 
paid to them by steamship companies carrying the shipments and 
that the brokerage payment frequently exceeds the value of the 
forwarding services (p. 1). As stated in the report, the Federal 
Maritime Board has gone on record that the Government agencies 
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Under Section 16 it is unlawful for any forwarder knowingly and 
willfully, directly or indirectly, by any unjust or unfair device or means 
to obtain or attempt to obtain transportation by water for property at 
less than the rates or charges which would otherwise be applicable. In 
addition, this section makes it unlawful for any common carrier by 
water, either alone or in conjunction with any other person, directly or 
indirectly to make or give any undue or unreasonable preference or 


(footnote 3 continued) 


should pay the forwarders for services performed for them as 
shippers (p. 39, exhibit 19), and the Chief, Regulation Office, 
Federal Maritime Board, has called attention to the fact that it 
might be a violation of section 16 of the Shipping Act of 1916, for 
a private shipper to obtain forwarding services without compensa- 
tion or at reduced rates as a result of the brokerage fees paid to 
the forwarder by the steamship lines. " 


Mr. Stakem, then Assistant to Deputy Maritime Administrator, 
testified (page 839): 


"Free forwarding services by forwarders: The field investi- 
gation conducted by the staff of the Maritime Board and the testi- 
mony of witnesses before your subcommittee indicated that many 
forwarders perform forwarding services without charge, or at 
reduced rates in order to receive brokerage from the carrier. 
There is also indication that the level of forwarding fees is in- 
fluenced downward in some instances when ocean-freight broker- 
age is collected. 

"Although the Board has not ruled directly on the question, it 
would appear that such a practice may constitute an indirect rebate 
to the shipper. The practice of obtaining free freight forwarding 
services by Government agencies on foreign-relief cargoes was 
criticized in the General Accounting Office Report on Freight For- 
warders. 

"As stated in the report, the Federal Maritime Board has 
gone on record that the Government agencies should pay the for- 
warders for services performed for them as shippers, and the 
Chief, Regulation Office, Federal Maritime Board, has called 
attention to the fact that it might be a violation of section 16 of the 
Shipping Act for the forwarder to perform forwarding services 
without compensation, or at reduced rates, as a result of the broker- 
age fees paid to the forwarder by the steamship lines. 

"Accordingly, the Board proposes to amend General Order 
[72] by adding a provision in section 244. 13 reading as follows: 


“as 


[Resp. Exceptions] 
219 

advantage to any particular person or description of traffic or to sub- 
ject any particular person or description of traffic to any undue or un- 
reasonable prejudice or disadvantage in any respect, or to allow any 
person to obtain transportation for property at less than the regular 
rates or charges then established and in force by any unjust or unfair 
device or means. 

If AUT had been paid brokerage on these shipments, a violation 
of Section 16 would have resulted. 


(footnote 3c ontinued) 


"No forwarder may render, or offer to render, forward- 
ing services free of charge or at reduced rates in considera- 
tion of the shipper or carrier agreeing or allowing the for- 
warder to receive brokerage on the shipment.' " 


Mr. Tibbott, Chief, Regulation Office, testified as follows (page 
29): 


"Mr. Warren. Now, if a forwarder receives brokerage and 
splits it with the shipper, has the Board ruled that that would be 
a violation of the act ? 

Mr. Tibbott. I think that section 16 makes it a violation. 

Mr. Warren. Now, let us carry it further. Suppose that he 
does not split the fee but waives his forwarding fee, has the Board 
indicated that this is a violation of the act? 

Mr. Tibbott. Well, I have certainly indicated it as Chief 
of the Regulation Office. I have made that statement in writing 
on a number of occasions. 

Mr. Warren. On what theory do you believe that this, sir, 
is a violation of the act? 

Mr. Tibbott. I believe it is a violation of the act in that the 
ship is paying for a service which is performed for the shipper and 
is paying it for some and not for all. 

Mr. Warren. Do you believe that some of the brokerage or 
the transportation rate, is reverting back indirectly ? 

Mr. Tibbott: Indirectly, yes, sir; I do. 

Mr. Warren. You do? 

Mr. Tibbott. Yes, sir. 

Mr. Warren. What would you call this type of violation ? 
How would you categorize it if it is a violation? 

Mr. Tibbott. I would say it is an indirect violation and would 
be if it was not accorded to all-- 





[Resp. Exceptions ] 
; 220 

The Board should not be a party to ordering reparation in this 
case since by doing so it would be ordering a violation of the Shipping 
Act. If AUT had been paid brokerage on these shipments, the shipper, 
the Central Railroad of Brazil, would have indirectly been given a re- 
bate. The lines would be paying for services rendered to the Central 
Railroad for which the Central Railroad should have paid, thereby in- 
directly rebating to the Central Railroad part of the freight. This would 
constitute a violation of Section 16 inasmuch as the Central Railroad 
would indirectly be obtaining a benefit which other shippers, who pay 
forwarding fees, would not be obtaining. 

Although this Board in Joint Committee, etc. v. Pacific West 
Bound Conference, supra, and in Agreements and Practices Re Broker- 
age, supra, disapproved provisions in conference agreements prohibiting 
the payment of brokerage entirely or in amounts less than 1-1/4%, it 
was expressly held in Joint Committee, etc. v. Pacific West Bound 
Conference, supra, that conferences could make rules and regulations-- 

"to assure that brokerage will not be paid under circumstances 
which will violate the act, and only to freight forwarders who have, 
in fact, earned brokerage by actually securing or booking the cargo 
for the ship. " 


* # * * * * * 


(footnote 3 continued) 


Mr. Warren. It is a kind of rebate ? 

Mr. Tibbott. Yes, sir; it is an indirect rebate. 
Mr. Warren. An indirect rebate ? 

Mr. Tibbott. Yes, sir. 
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COMPLAINANT'S REPLY TO RESPONDENTS' EXCEPTIONS 


* 2k * 2 Bs * 


(b) The claim that payment of brokerage would have been unlaw- 


ful. 

Respondents state at p. 16 of their exceptions that it would have 
been unlawful to pay brokerage, under Sec. 16 of the Shipping Act. 
Aside from the circumstance that the Respondents have not pleaded this 
defense (Rule 5(e) requires that an answer "shall give notice of issues 
controverted in fact or law"), we deem the contention remarkable in 
several particulars: 

(1) The Respondents did repeatedly pay brokerage on locomotive 
spare parts, as appears from Exhibits 39, 40, 41, 45, and 46 and from 
pp. 57-62 and 69-70 of the transcript. These spares moved under the 
same contracts and on the same terms as the locomotives themselves 
(60, 340-340-a). Payment on the locomotives could have been no more 
illegal than payment on their components. 

(2) The claim of illegality stems from the fact that no fee was paid 
to Complainant by the Central Railroad. As usual, this claim is incon- 
sistent with the testimony of these Respondents before the Thompson 
Subcommittee, to which, through their Chairman, they represented that 
it was immaterial whether or not a forwarding fee was charged the ship- 
per. After stating (wrongly) that the "waiver" of a forwarding fee had 
been condemned "by the powers that be, '' Mr. Foley told the Subcommit- 
tee (289): 

". . . but as far as Iam concerned personally, Iam not really 

concerned with how much the forwarder pays. 

"Between the waiving of the fee and paying a nominal fee 
there is not much difference and of course the fees paid as we 


said, we don't know about them..." 
* aK a a 
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The above-entitled matter came on for ORAL ARGUMENT 
* * * * * * 
ORAL ARGUMENT BY MR. MADDY 

MR. MADDY: * * *__ So, therefore, it is the conference's 
position that not only did AUT fail to meet the requirements to earn 
brokerage under the Board's decisions, it also failed to meet the usual 
standards that the conference sets up to pay brokerage. 

Now, in this case American Union Transport would have earned 
freight forwarding fees from the consignee of the cargo, who also had 
control of the shipment since it was an FAS shipment, the consignee 
being the Central Railroad of Brazil. AUT would have earned freight 
forwarding fees from them except for the fact that there was a definite 
understanding, as was brought out during the course of the hearing, 
between the Central Railroad of Brazil and American Union Transport 
that no forwarding fees were to be charged by AUT to the Central 
Railroad. 

Instead, AUT expected to be reimbursed for its forwarding ser- 
vices rendered for the Central Railroad by obtaining brokerage from 
the conference lines themselves. 

Now, it is our position that this Board should not order reparation 
in this case, since, if it were to do so, in effect, a violation of Section 
16 of the Shipping Act would occur. In effect, the member lines of the 
conference would be paying for services rendered to the Central Rail- 
road for which the Central Railroad should have paid. * * * 

THE CHAIRMAN: He isn't suggesting that, Mr. Guill. 

MR. MADDY: No. I'm saying the consignee -- AUT rendered 
services for the consignee. In the usual course of shipment there are 
many services which are rendered in connection with the shipment 
which are solely for the shipper or the consignee. 

Now, we say for those services AUT should have collected from 
the consignee and should not look to the steamship companies to be reim- 
bursed for their services. 
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THE CHAIRMAN: Mr. Maddy, those are services which are 
formally called "freight forwarder services?" 
MR. MADDY: That is correct. 
THE CHAIRMAN: Allright. Now, those are the services which 
you say if they were performed by AUT should have been collected from 


the consignee ? 

MR. MADDY: That's true. And if they're not, and in other situa- 
tions shippers pay their own freight forwarders, and the lines in this 
case were to be ordered to pay for these freight forwarding services, 
you would get a disparity in treatment, which would be in violation of 
Section 16. 

THE CHAIRMAN: Well, of course, if you were ordered to pay 
brokerage you might argue that that constitutes payment of freight for- 
warders' fees, but it is not strictly a payment of freight forwarders' 


fees; * * * 


THE CHAIRMAN: Proceed, Mr. Maddy. 

MR. MADDY: Now, there were a few shipments where brokerage 
was paid on a few incidental spare parts. Now, Mr. Galland argues 
from that that this refutes our argument that there is no violation of the 
Shipping Act in paying brokerage with respect to these shipments. 

However, I would like to point out to the Board that at that time 
none of the member lines had any knowledge of the fact that AUT was 
waiving its forwarding fee, and it is a waiver which makes such action 
a violation of the Shipping Act. 

And our point is with respect to that, this Board, since it has the 
duty of administering the Shipping Act, should not order a reparation 
which would result ina violation of the act, regardless of whether or not 
that issue is even -- I suppose it is not even raised in the pleadings. 

I don't think this Board should be a party to ordering reparations under 
those conditions. 

-MR. STAKEM: Mr. Maddy, when did the conference first learn 
that AUT had waived its forwarding fees on these locomotives ? 
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MR. MADDY: Is that in the bill of particulars? I think the first 
knowledge was when we obtained a bill of particulars about six months 
before the actual hearing in the matter. 

THE CHAIRMAN: I assume that what you are saying just now, 

Mr. Maddy, is that if you were obligated to pay brokerage and no 
freight forwarder's fee is charged to the consignee, that you would be 
in violation of Section 16 first, which makes it unlawful to make or give 
any undue or any unreasonable preference or advantage to any particular 
person ? 

MR. MADDY: That is correct. 

Coming, for the moment, to the question of the findings by the 
examiner that there was no jurisdiction under the Shipping Act to award 
reparations with respect to any of the movements moving from any of the 
Canadian ports to Brazil; it is our position, basically, that of course 
this Board's jurisdiction is determined solely by the act under which 
it acts -- the Shipping Act of 1916, and that since this movement was 
from Canadian ports to Brazil, it was not in the foreign commerce of 


the United States and, therefore, outside this Board's jurisdiction. 
* * * * * * 
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direct rebate to the consignee of the cargo in violation of section 16 of 
the Shipping Act. Was this ruling erroneous either as a matter of sub- 
stantive or procedural law? 
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for a consignee of cargo free of charge to the consignee, may the for- 
warder lawfully collect a brokerage fee from the carrier for any ser- 


vices performed by the forwarder in connection with such forwarding? 


3. (a) Did the Maritime Board have jurisdiction to decide 
whether brokerage was earned by petitioner ? 
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not been earned? 





(iii) 


TABLE OF CONTENTS 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
(a) The Parties . 
(b) The Complaint Before the Board 
(c) The Answer to the Complaint 
(d) The Board's Decision 
SUMMARY OF ARGUMENT 
PERGOMEN Fee acticin) sol Gel, sell yee be ul the 


I Petitioner's Claim Involves No Violation of 
Section 16 of the Shipping Act 


A. Section 16 is in Terms Inapplicable to the 
Claim of AUT for Brokerage 


B. The Legislative History of Section 16 a a 
the Board's Interpretation a m 


C. The Claim for Brokerage Involves No Rebate 
D. The Brokerage Claim Involves No Discrimination 
E. Under No Circumstances Can Brokerage On 


Shipments from Canada to Brazil be Held Illegal 
Underthe Shipping Act . . . . . 


The Board was Wrong in Holding that Brokerage Was 
Not Earned by AUT ot) Pijene whet, ae: § ite 


A. The Board was not Authorized to Decide Whether 
Brokerage was Eamed es Wit de Adio it me LNs 


B. Brokerage was Earned by AUT oe Seen he 


The Roard's Decision Involves an Unlawful Exercise of 
Rule~Making Powé~ ; : 


IV The Board Unlawfully Denied to AUT a Hearing on the 
Issue of Legality we deadly eli teh ire Mie tani Miele. fe 


CONCLUSION 


APPENDIX 





{iv) 
TABLE OF CASES 


Afghan-American Trading Co. v. Isbrandtsen Co., 
3 F.M.B. 622 (1951) . . 


Agreement No. 6870, 3 U.S.M.C. 227 (1950) 
Agreement No. 7790, 2 U.S.M.C. 775 (1946) ; 


Agreements & Practices Pertaining to Limitations on 
Membership (Docket No. 792); Board's Report 
of May 14, 1956 ee heh ner inee fre te 


Agreements and Practices re Brokerage (Docket 657), 
3 U.S.M.C. 170 (1949) “ “ : : 


Alcoa $.S. Co. v. United States, 338 U.S. 421 . 


Allison v. American Airlines, 112 F. Supp. 37(N.D. Okla 


American Trucking Ass‘ns. v. United States, 17 F. Supp. 
655 (D.C.D.C., 1936) elite et he 


Anglo Canadian Shipping Co. v. Mitsui S.S. Co., 
4 F.M.B. 535 (1954) ie” Sete wre 


Armour Packing Co. v. United States, 153 Fed. 1 
(8th Cir., 1907), aff'd. 209 U.S. 56 


Atlantic & Gulf/West Coast Conference v. United States, 
94 F. Supp. 138(S.D.N.Y., 1950) “ “ 


Atlantic Refining Co. v. Ellerman & Bucknall See Co. Ltd., 
1 U.S.S.B. 531 (1936) oie “ee oe 


Beaumont Port Commission v. Seatrain Lines, 3 F.M.B. 556 (1951) 
California v. United States, 320 U.S. 577 “ : 
Carrier-Imposed Time Limits, 4 F.M.B. 29 (1952) 

Celotex Corp. v. Mooremack Gulf Lines, 1 U.S.M.C. 789 (1938) 


Dewey Portland Cement Co. v. Crooks, 42 F. 2d 251 
(W.D.Mo., 1930), aff'd. 57 F. 2d 499 (8th Cir., 1932) 


Far East Conference v. United States, 342 U.S. 570. 


French v. United States Fidelity and Guaranty Co., 88 F. 
Supp. 714(D.C.N.J., 1950) x 


F.T.C. v. National LeadCo., U.S. es 77S. Ct. 502 (1957) 


Hegarty v. Hegarty, 52 F. Supp. 296(D.C. Mass., 1943) 
H. Kramer & Co. v. Inland Waterways Corp., 1U.S.M.C. 630 (1937) 


Hotch v. United States, 212 F. 2d 280 (9th Cir., 1954) 





(v) 


TABLE OF CASES (Cont‘d.) 


Huber Manufacturing Co. v. N. V. Stoomvaart Maatschappij, 
4F.M.B. 343 (1953) ? : 2 “ ; - : 


Isbrandtsen Co. v. North Atlantic Conference, 3 F.M.B. 235 (1950) 


Isbrandtsen Co. Inc. v. United States, 211 F. 2d 51 
(D.C. Cir., 1954), cert. den. 347 U.S. 990 


Isbrandtsen Co. Inc. v. United States, 239 F. 2d 933 
(D.C. Cir., 1956), cert. granted 353 U.S. 908 


Isbrandtsen Co. v. United States, 96 F. Supp. 883 
(S.D.N.Y., 1951), aff'd. 342 U.S. 950 


Japan Atlantic and Gulf Freight Conference (Docket No. — 
December 14, 1955 (not yet reported) 


Johnson Pickett Rope Co. v. Dollar S.S. Lines, 
1 U.S.S.B.B. 585 (1936) A . ; 


Joint Committee v. Pacific Westbound Conference, 
4 F.M.B. 166 (1953) i ; : A x 


Lystad v. Local Union No. 223, 135 F. TEE 337 
(D.C, Oreg., 1955) i. : 


McGregor v. McGregor, 101 F. Supp. 848 (D.C. Colo., 1951) 
aff'd, 301 F. 2d 528 (10th Cir. 1953) 4 : 


Misclassification of Tissue Paper, 4 F.M.B. 483 (1954) 
Morgan v. United States, 304 U.S. 1 mn a 


National Labor Relations Bd. v. Guy F. Atkinson Co., 
195 F. 2d 141 (9th Cir., 1952) et Weta ater yd be 


National Labor Relations Bd. v. International Brotherhood, 
225 F. 2d 343 (@th Cir., 1955) : - 5 a ‘ 


National Labor Relations Bd. v. Kanmak Mills, 200 F. 2d 542 
(8rd Cir., 1952) * : “ ; “ ~ : : 


Neumanh v. Bastian-Blessing Co., 71 F. Supp. 803(N.D. Ill. 1946) 


Pacific Westbound Conference v. United States, 94 F. Supp. 649 
(N.D. Calif. 1950) oF il eel ghxotaae Goths Tie ees 


Paraffine Companies v. American Hawaiian $.S. Co., 
1 U.S.M.C. 628 (1936 ) Disc bee Sie Ge VN tl eh 


Phelps Bros. & Co. v. Cosulich-Societa, 1 U.S.M.C. 634(1937) . 
Practices of Fabre Line, 4 F.M.B. 611 (1955) 


River Plate & Brazil Conferences v. Pressed Steel Car Co., 
327 F. 2d 60 (2d Cir., 1955) : - ; > . 


Sanib Corp. v. United Fruit Co., 185 F. Supp. 764(S.D.N.Y. 1955) 


10 Deis ees 





(vi) 
TABLE OF CASES (Cont'd.) 


Seas Shipping Co. v. American South African Line, 
1 U.S.S.B.B. 568 (1936) CaN ct rae ate Nite tame 


Securities and Eychange Com. v. Chenery Corp., 318 U.S. 80 


Service v. Dulles, U.S. __, 77S. Ct. 1152(1957) 


United Nations v. Hellenic Lines, 3 F.M.B. 781 (1952) 
United States v. American Union Transport, 327 U.S. 437 
United States v. Illinois Central R. Co., 303 U.S. 239 


United States v. Nat onal Lead Co., 63 F. Supp. 513 
(S.D.N.Y. 1945) affld. 332 U.S. 319 - 


United States v. Shaughnessy, 347 U.S. 260 
United States v. Sisal Sales Corp., 274 U.S. 268 


United States v. Wabash R. Co., 321U.S. 403. 


STATUTES 
Administrative Procedure Act 


Section 3, 5 U.S.C. 1002 
Section 4, 5U.S.C. 1003 
Section 5, 5 U.S.C. 1004 


Intercoastal Shipping Act, 1933, 46 U.S.C. 843 
Shipping Act, 1916, 46 U.S.C. 801 et. seq. 


Section) ?. 4640S. C N80T! : “ } 3 
Section 14, 46 U.S.C. 812 : : : 12, 
Section 15, 46 U.S.C. 814 : : 2, 6, 12, 
Section 16, 46 U.S.C. 815 Z : 10; 211 “39! 74" 

22, 23, 25, 27, 


Section 
Section 
Section 
Section 
Section 


MISCELLANEOUS 
General Order 72 (Federal Maritime Board) 
46 C.F.R. 244.10 ; 22 
46 C.F.R. 244.13 : 20 


Rules of Practice and Procedure (Federal Maritime Board) 


Rule Xb), 46 C.F.R. 201.42 ah Peat 35 
Rule &g), 46 C.F.R. 201.65 Sel hee ea Ns pa : 8, 10, 34 


‘ Hearings before the House Merchant Marine Committee on 
$-3467, 74th Cong., 2d Sess. Mot tre “ 17, 18, 19 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,866 


AMERICAN UNION TRANSPORT, INC. , 


Petitioner 
v. 


UNITED STATES OF AMERICA AND 
FEDERAL MARITIME BOARD, 


Respondents 


RIVER PLATE AND BRAZIL CONFERENCES 
(and the member lines thereof), 


Interveners 


PETITION TO REVIEW ORDER OF THE 
FEDERAL MARITIME BOARD 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The petition seeks review under 5 U.S.C. 1031 et seq. of an 
order (J. A. 18) issued March 25, 1957 by the Federal Maritime Board 
in American Union Transport, Inc. v. River Plate and Brazil Confer- 
ences et al. , Docket No. 758. The Board's order was entered under 
section 22 of the Shipping Act, 1916, 46 U.S.C. 821; Appendix, infra. 
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The order dismissed a complaint in which petitioner (AUT) charged the 
River Plate and Brazil Conferences and member lines (respondents 
before the Board; interveners here) with violations of the Shipping Act, 
and demanded reparation (damages). The Board had jurisdiction to 
entertain the complaint under section 22 of the Shipping Act and this 
Court has jurisdiction to review the Board's order under 5 U.S.C. 1032. 
The petition for review was filed May 9, 1957, within the time limited 
by 5 U.S.C. 1034. 


STATEMENT OF CASE 
(a) The Parties 


Petitioner (complainant before the Maritime Board in the case 
under review) is a freight forwarder and broker, serving as intermediary 
between shippers or consignees of ocean-borne export cargoes and the 


carriers who transport such cargoes (complaint, pars. 1, 5, J.A. 27-8). 


The interveners, comprising a steamship conference and its 
member lines, were respondents in the proceeding before the Maritime 
Board, and are the real parties in interest here. A steamship confer- 
ence is a private rate-making group of ocean carriers whose concerted 
activities, when validly authorized by the Board, are lawful by virtue of 
section 15 of the Shipping Act (46 U.S.C. 814; Appendix, infra) and ex- 
empt from the antitrust laws; and whose concerted activities not so author- 
ized, are unlawful. See Isbrandtsen Co., Inc. v. United States, 211 F. 
2d 51 (D.C. Cir., 1954), cert. den. 347 U.S. 990; Isbrandtsen Co., Inc. 
v. United States, 239 F. 2d 933 (D.C. Cir. , 1956), cert. granted 353 
U.S. 908. 


The United States and the Federal Maritime Board are stautory 
respondents, under 5 U.S.C. 1034 and Rule 38(a) of the rules of this 
Court. The Board was created by Reorganization Plan 21 of 1950, 

(5 U.S.C. cum. supp., p. 140) as successor to the United States 
Maritime Commission. The Maritime Commission was created by the 
Merchant Marine Act, 1936 (46 U.S.C. 1111) to administer various 


statutes, among them the Shipping Act, 1916 (46 U.S.C. 1114). In this 
brief, "Board" means the present Board or its predecessor agencies. 


(b) The Complaint Before the Board 

In its complaint before the Board, AUT charged the member lines 
of the Conference with a violation of section 15 of the Shipping Act (46 
U.S.C. 814; Appendix, infra); alleged that the violation had injured AUT; 
and demanded reparation for the injury - all in accordance with section 
22 of the Shipping Act, 46 U.S.C. 821; Appendix, infra. 


The Conference lines violated section 15 by making, on June 12, 
1952, and thereafter carrying out, a formal agreement (Ex. 78) to 
refuse payment of brokerage to AUT on shipments to Brazil of 120 loco- 
motives which AUT handled as forwarder (Complaint, par. 9-10, J. A. 
29). The agreement was unlawful because it was a compact among com- 
mon carriers which restrained competition and constituted a cooperative 
working arrangement in the foreign commerce of the United States. Such 
arrangements are prohibited by section 15 except when approved by the 
Board; and the agreement here involved was not approved by the Board 
(J. A. 6). 


The injury which AUT sustained in consequence of the unlawful 
agreement was loss of brokerage for services rendered as freight 
forwarder or broker, in connection with the shipment of the afore- 
mentioned locomotives (complaint, pars. 11,13, J. A. 30).” AUT had 
been designated as "broker" by the Central Railroad of Brazil, consig- 
nee of the locomotives. The letter of appointment placed AUT "in charge 
of negotiations and arrangements in connection with these shipments ..." 


(complaint, par. 9, J.A. 29; Ex. 6). AUT, pursuant to its appointment, 





performed the usual services of a forwarder or broker : (complaint, par. 10, 


“ 2 The $11, 738.52 demanded in par. 11 of the complaint was reduced by $91.40 (Tr. 4-6). The 

corrected sum is $11,647.12. The reduction in the claim results from crediting the carriers with broker- 

age on spare parts. The carriers paid such brokerage in many instances (Tr. 4-6, 57-62; Ex, 39-41) but 

ry belatedly argued to the Board that brokerage on assembled locomotives would, for unexplained reasons, 
be illegal. 


3 Forwarders and brokers perform indistinguishable functions, in the view of both the conference (Tr. 270) 
and of the Maritime Board. In Agreements and Practices Re Brokerage, 3 U.S.M.C. 170 (1949), the 
Board defined brokerage as "compensation paid by common carriers by water to brokers, including forward- 
ers, and is generally measured in amounts equal to fixed percentages of gross revenues collected by the 
carriers from shippers who have employed the brokers or forwarders.” (p. 172). 
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J.A. 29), such as booking the cargo (i.e. , reserving vessel space for 
it); scheduling shipment of the locomotives (including spare parts) from 
inland origins to shipside; coordinating such shipment with vessel itin- 
eraries; documentation of shipments for export; preparation of bills of 
lading; filing of export declarati..as; certification of consular invoices; 
and other activities of a related ature, which serve the interests and 
convenience of ocean carrier, shipper, and consignee (Tr. 23, 27, 
44-6, 99-100, 106, 132-3, 155-6, 160; Ex. 16, 25, 51-3), and which 
are vital to the smooth accomplishment of a complex export transaction. 


In the trade served by the Conference lines (Atlantic Coast of 
North America to Brazil, etc.), it was the regular practice of the Con- 
ference carriers to pay freight brokerage at the rate of 1-1/4% of ocean 
freight (complaint, par. 6, J.A. 28; Tr. 277). Payment of brokerage 
at that rate was authorized by the basic agreement under which the 
Conference was organized; and by the Conference tariff filed thereunder 
(complaint, par. 8, J.A. 28-2}. The tariff provision is set out in the 
Board's opinion (J.A. 3-4). Brokerage has been paid in practice "since 
time immemorial” on all shipments from Atlantic ports of North Amer- 
ica to ports in Brazil (Tr. 277). Brokerage would have been paid to 
AUT on the 120 locomotives here involved, had payment not been for- 
bidden by the secret and unapproved agreement adopted by the Confer- 
ence lines on June 12, 1952 (complaint, par. 17; answer, par. 17, 

J.A. 46; Board's report, J.A. 7,9; Tr. 301-2). 


(c) The answer to the Complaint 

The answer to the complaint admitted (par. 13, J.A. 45-6) that 
the Conference lines had entered into the agreement of June 12, 1952, 
to refuse payment of freight brokerage to AUT, and admitted also 
(par. 17, J.A. 46) that payment of brokerage was refused "due to the a 
Conference's action of June 12, 1952". 


4 
This agreement was filed with and approved by the Board. It is known as FMB No. 59. Reference 
to it and to the Conference tariff filed thereunder is permitted by stipulation (Tr. 8-9). 
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The answer also set forth several affirmative defenses, among 
them: 


(1) That AUT had not "earned" brokerage (par. 22, J.A. 47). 
(The Board accepted this contention). 


(2) That respondents’ refusal to pay brokerage was justified 
because AUT had competed with the respondent steamship 
lines (par. 23, J.A. 47). (The Board did not pass on this 
issue). 


That the Board had no jurisdiction over three of the respond- 
ent lines which had transported certain of the locomotives 
and parts from Montreal, Canada, to Brazil (par. 25, 

J.A. 48). (The Board did not reach this issue). 


The answer did not allege that payment of brokerage would have 
been illegal; but the Board, without notice to AUT that the point was 
involved, held that payment would have been illegal (for reasons set 
forth below). 


(d) The Board's Decision 


The Board in its opinion found that the agreement of June 12, 
1952 among the Conference lines had been made as alleged, and had 
been carried into effect without the Board's approval (J.A. 9-11). 
Accordingly, it held that the agreement was unlawful (J.A. 10). The 
respondents in the Board proceeding have filed no petition to review 


this ruling, and their time to do so has expired. Consequently, the 


unlawfulness of the Conference conduct stands conclusively established? 
5 


The Motivation for the Conference action was retaliation. AUT, which owns several ships (Tr. 78-9) 
and is not a member of the Conference, had submitted to the consignee an offer to transport the 
locomotives as principal (Tr. 93). The meeting at which the Conference lines made the agreement of 
June 12 was called to vote the anti-brokerage prohibition against AUT because AUT had “negotiated for 
these locomotives as a competitive carrier . . ." (Ex. 77, J.A.5-5). The Conference motive in 
adopting its June 12 agreement was precisely contrary to the Congressional motive in adopting the 

Shipping Act, of which Congressman Byres had said during the House debate (53 Cong. Rec. 8087): 


"The regulatory features of this bill are agreed to by all fair-minded men. 
They are designed simply to enable an independent shipowner to carry on his business, 
without having the shipping trust drive him out by discriminatory or unfair practices.” 
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Notwithstanding its finding that the Conference lines had violated 
the Shipping Act, and despite its finding of the basic facts as alleged, 
the Board denied reparation (thereby reversing its examiner, J.A. 75-6) 
on two principal grounds: 


(1) The payment of brokerage would have violated section 16 of 
the Shipping Act - because AUT had performed its services 
without compensation from the consignee. From this the 
Board reasoned that the brokerage claim was a fradulent 
attempt to obtain transportation at rates less than those 
"otherwise applicable" and that an "indirect rebate" would 
result from its payment (J.A. 11-12). 


(2) AUT had not "earned" brokerage (J.A. 12-13). 
The Board's action is marked by two singular features. 


First: While refusing to order payment of reparation because 
brokerage would be unlawful, the Board ordered the Conference lines 
to "abstain" from their violation of section 15 (J.A. 18). Since the 
violation consisted of an agreement to refuse brokerage, the lines 
could abstain from the violation only by paying brokerage - which the 
Board pronounced to be illegal and unearned. The cease-and-desist 
provisions of the Board's order - because the Board would not permit 
them to be obeyed - were sham. 


Second: The hearing examiner found the Conference violation of 
section 15 sufficiently flagrant to merit certification to the Justice 
Department for "appropriate action” (J.A. 76). The Board refused to 
make the certification, because of "wantof clarity" in previous 
decisions as to what kinds of agreement were within section 15(J A. 13). 
The Board reiterated (J.A. 13) a promise to inaugurate a rule-making 
proceeding to dispel the fog (actual or fancied) from section 15. As 


Section 15 is the basic provision of the Shipping Act of 1916 for the regulation of conferences. 
It was 40 years old when the Board found it too much wanting in clarity to sustain any effective measure 
of enforcement, either by way of damages to a Conference's victim or penalties to the Government. 
This court has not considered section 15 so hopelessly turgid. See the Isbrandtsen cases cited above 
(211 F. 2d 51, cert. den. 347 U.S. 990; 239 F. 2d 933, cert. granted 353 U.S. 908). 
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the opinion shows (J.A. 13) this objective was first proclaimed in 1955 
(in another case), but as of September, 1957, the proceeding had yet to 
be started. In a purported dispensation of equal justice, the Board also 
decided not to "take any action" against AUT (none had been recommend- 
ed), again because of "want of clarity" respecting AUT's obligations. 
The Board's fine feeling for amnesty had the effect of letting the Confer- 


ence lines off Scot-free’ from a flagrant and obviously-prohibited boy- 


cott, and left the victim of their boycott with its injury unredressed and 
unredressable i 


SUMMARY OF ARGUMENT 


Section 22 of the Shipping Act authorizes any person injured by 
violation of the Act to file a complaint demanding "reparation" for his 
injury. The Board found a violation by the Conference lines; and 
because injury followed, reparation is due. 


Reparation was disallowed because the Board found (without 
notice of or hearing on the issue) that payment would have violated 
section 16 of the Shipping Act and because brokerage had not been 
"earned". The Board, we believe, was wrong on both points and should 


be reversed for the reasons which follow. 


The Brokerage Claim is not Barred by Section 16 of the 
Shipping Act. 


The Board's conclusion that payment of brokerage would have 
violated this section stems from the omission of AUT to charge or 


T Violation of section 15 of the Shipping Act is subject to a civil penalty (to the Government) of 
$1000 a day, and the Conference lines successfully coaxed the Board to refrain from tuming them over 
to the Justice Department for “appropriate action” as the examiner had recommended. AUT, although 
mysteriously accused of the misdemeanor of violating section 16, has sought and now seeks no such 
indulgence, 


8 A complaint to the Board is a litigant’s exclusive remedy. The present controversy was the 

subject of an antitrust treble-damage suit which the court dismissed because it found primary jurisdiction 
in the Board. American Union Transport v. River Plate & Brazil Conferences, 126 F. Supp. 91 
(S.D.N.Y., 1954), aff'd. 222 F. 2d 369 (2nd Cir., 1955). The motion to dismiss that case was 
made by the Board as an intervener, in conjunction with the conference and its members as defendants. 
Reference to the court proceedings is permitted by stipulation (Tr. 8-9). 
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collect a fee from the Brazilian railroad to which the locomotives 

were consigned. No statute, regulation, or tariff requires any such 
charge, but the Board held that failure of AUT to impose it (in an 
amount not indicated) permitted the consignee "to have property trans- 
ported at less than the rate of the transportation therefor. . ." 

(J.A. 11); resulted in an "indirect rebate"; and embodied the "evil 
which Congress had in mind" when, in passing section 16, it prohibited 
attempts, based upon specified types of willful fraud, to obtain trans- 
portation at rates lower than those "which would otherwise be applic- 
able". 


In enacting section 16, Congress clearly declared its own inten- 
tion to be the opposite of what the Board (without documentation) 
attributes to it? Moreover, section 16 is on its face inapplicable to 
this controversy. It prohibits forwarders and others from attempting 
knowingly and willfully to obtain transportation at rates below those 
otherwise applicable, by specified falsehoods (e.g. , false billing, 
false weighing, etc.), or by "other unfair device or means". It is an 
anti-cheating statute and nothing done by AUT fell remotely within its 
terms. AUT acted above-board; in conformity with the Conference 
tariff and commercial practice; and in violation of no regulation - 
which the Board (by reference to "want of clarity" in its own prece- 
dents) admits. 


Further, AUT could not have sought to obtain transportation 
below the rates "otherwise applicable" because there were no such 
rates. The Conference tariff contained no rate on locomotives. Such 
rates were secret, and the Conference, in defiance of the Board's 
rules, refused to file them. 


AUT did not give or effectuate any rebate. None of the carriers’ 
freight money was or will be refunded to the consignee. None of AUT's 


9 
The pertinence of section 16 was first mentioned in the Conference brief to the examiner. By 
that time, the hearing was over and AUT had lost its chance to litigate the matter. Rule 5(g) of the 


Board's rules requires that the answer to a complaint “give notice of issues controverted in fact or law” 
(46 C.F.R. 201.65). 
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money was or will be paid to the consignee. The consignee paid 

freight at the rate quoted by the Conference in a private communication. 
Brokerage was claimed as authorized by tariff. If paid, it would have 
belonged to AUT; and under Board decisions, brokerage paid to a 
forwarder is not equivalent to a payment to a shipper or consignee and 


is therefore not a rebate. 


The brokerage claimed by AUT involved no discrimination; it 
was authorized by the Conference tariff; was universally paid to forward- 
ers in this trade - and was paid on spare parts in this case, without 


Board criticism. 


In denying reparation under section 16, the Board exceeded its 
jurisdiction (by applying the Shipping Act extraterritorially) with 


respect to brokerage on 44 locomotives shipped from Canada to Brazil. 


II The Board was Wrong in Holding that AUT had not Earned 


Brokerage. 


AUT did all the work customarily done by forwarders and for 
which the Conference always paid. Its services were beneficial to the 
carriers; and the carriers always compensated the rendition of such 
services (except in this case) with brokerage at 1-1/4% of the freight. 
The Board has no jurisdiction to tell a carrier how much it may pay 
for brokerage or any other service. If — as is clearly permissible — 
a carrier may pay a forwarder a dollar for preparing a bill of lading, 
it may pay any other sum, either as a lump sum or as a percentage of 
the freight. In agreeing to withhold from AUT what they would other- 
wise have paid, the carriers injured AUT and are liable for its damage. 


Ol The Board's Decision Involves an Unlawful Exercise of 
Rule-Making Power. 


The Board's decision is founded on a rule never before announced 


or applied. (The Board admits "want of clarity"’ in its prior decisions). 
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It establishes a new rule of conduct inconsistent with prior rules, and 
applies it retroactively to transactions five years old. Its action flouts 
section 4 of the Administrative Procedure Act (5 U.S.C. 1003), rele- 


vant judicial precedents, and the tenets of fairness. 


IV. The Board Unlawfully Denied to AUT a Hearing on the 


Issue of Legality. 
The Shipping Act, the Administrative Procedure Act, the Board's 


rules of practice, the Board's prior decisions, and the settled course 

of judicial insistence unite to insure that litigants be apprised of the 
issues in administrative litigation, and that they be afforded opportunity 
to meet them with evidence and argument. The decision under review 
ignores these requirements in holding that the claim involves any viola- 
tion by AUT of the Shipping Act, since no such issue was raised by the 
Conference answer and no notice hereof was given by the Board. Ques- 
tions of illegality were consequently ignored in argument, and the Board 
decided on incomplete knowledge of the law. 


ARGUMENT 


E Petitioner's Claim Involves No Violation of Section 16 

of the Shipping Act. 

Lucid discussion of the Board's ruling under section 16 of the 
Act requires brief summation of the general scheme of maritime 
regulation established by the Shipping Act and administered by the 
Board; and of the status thereunder of ocean freight forwarders. 


The main regulatory provisions of the Act applicable to mari- 
time carriage az2 sections 14-19, 46 U.S.C. 812-818. These pro- 
visions apply to two major groups: (a) common carriers by water 


10 

In Isbrandtsen Co. v. United States, 96 F. Supp. 883(S.D.N.Y., 1951), aff'd. 342 U.S. 950, 
the Court admonished the Board (in terms borrowed from I.C.C. Commissioner Aitchison) that "it is 
not fair play for it to create an injustice . . . by omitting to inform itself and by acting ignorantly 
when intelligent action is possible” (96 F. Supp. at p. 892). 
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(i.e. , steamship lines) and (b) "other persons subject to this Act". 
Both groups are defined in section 1, 46 U.S.C. 801. Forwarders are 
regulated as "other persons" subject to the Act, except as regards the 
first sentence of section 16 where forwarders are mentioned as such. 


All regulatory sections of the Act apply to common carriers; but 
not all of them apply to "other persons". Consequently, forwarders 
are less comprehensively regulated than carriers, and their regulation 
is merely incidental to the regulation of carriers. United States v. 
American Union Transport, 327 U.S. 437, 446-9. Clearly, the purposes 
of the Act cannot be achieved by holding forwarders to standards more 


exacting than those which govern carriers themselves. 


The common carriers regulated by the Act fall into two groups: 
(a) those in foreign trade and (b) those in domestic trade. The regu- 
latory standards of the law are less comprehensive and less rigid for 
foreign-trade carriers than for domestic. Domestic trade carriers are 
covered by sections 18 and 19 of the Shipping Act (46 U.S.C. 817, 818) 
and by the Intercoastal Shipping Act (46 U.S.C. 843-48), which expli- 
citly require that rates in domestic commerce be just and reasonable; 
that they be filed; that they be observed; and that they be not changed 
except on 30 days’ notice and subject to suspension. 


In vivid contrast are the obligations of foreign trade carriers. 
They are permitted to charge different rates for identical service; 
no statute requires them to file a tariff; no authority holds them to 


compliance with such tariffs as they do file; no requirement demands 


that their rates be just or reasonable;~ and they are substantially 


exempt from the antitrust laws. Far East Conference v. United States, 
342 U.S. 570; American Union Transport Inc. v. River Plate & Brazil 

Conferences, 126 F. Supp. 91 (S.D.N.Y., 1954), aff'd. 222 F. 2d 369, 
2nd Cir. , 1955). For example: 


11 
See Isbrandtsen Co. v. United States, (S.D.N.Y.), 96 F. Supp. 883, 898, and note 36; aff‘d. 
342 U.S. 950. 
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(a) Section 14 of the Shipping Act (46 U.S.C. 812) prohibits 
specified competitive abuses, including "deferred" rebates, and retali- 
ation, but the Board nevertheless permits carriers to use a double 
standard of rates for identical service - the higher rates to be paid by 
shippers declining promise of exclusive patronage to conference lines. 
See Isbrandtsen Co. v. United States, 211 F. 2d 51 (D.C. Cir., 1954), 
cert. den. 347 U.S. 990; Isbrandtsen Co. v. United States, 239 F. 2d 
933 (D.C. Cir.,1956), cert. granted 353 U.S. 908. 


(b) Section 15 (4¢'U.S.C. 814) gives the Board broad 
power to regulate conferences by disapproving their agreements - in 
spite of which the Board has never attempted to fix a maximum or 
minimum conference rate. See Isbrandtsen Co. v. United States, 96 F. 
Supp. 893, 898, note 36 (S.D.N.Y., 1951); aff'd. 342 U.S. 950. Seas 
Shipping Co. v. American South African Line, 1 U.S.S.B.B. 568, 584 
(1936). In the most recent pronouncement we can find, the Board 
said: "No power to fix rates in foreign commerce was granted to this 
Board."" Japan Atlantic and Gulf Freight Conference (Docket No. 730) 
December 14, 1955 (not yet reported); Advance, p. 39; Board's order 
enjoined by this Court in Isbrandtsen v. United States, 239 F. 2d 933; 
cert. granted 353 U.S. 908. 


(c) The Board does not require carriers in foreign com- 
merce to file tariffs in the accepted sense of the term. It requires 
only the filing of "schedules" - not to show the rates that do or will 
apply for the present or future, but merely to report (within 30 days) 
rates charged in the past (46 C.F.R. 235.1-2). In three recent cases, 
the Board has dismissed complaints filed by shippers to recover charges 
proved or admitted to be in excess of those posted in carriers' filed 
schedules. Afghan-American Trading Co. v. Isbrandtsen Co., 3 
F.M.B. 622 (1951); United Nations v. Hellenic Lines, 3 F.M.B. 781 
(1952); Huber Manufacturing Co. v. N. V. Stoomvaart Maatschappij, 
4F.M.B. 343 (1953). The Board's reasoning is illustrated by the 
case last cited where it said (4 F.M.B. at page 347): 


13 


"Here complaint paid the higher of two rates, but no other 
shipper received any lower rate or better treatment. Com- 
plainant was, therefore, not treated worse than a competitor, 
and respondents have, therefore, not been guilty of the 

statutory violations mentioned in the complaint.'' (Under- 

scoring added) 

It thus appears that the Board, in the discharge of its main re- 
sponsibility - the regulation of steamship carriers - has surrounded 
the carriers with an elaborate network of immunities which must be 
the envy of non-maritime public-service industries, and which bear no 
recognizable likeness to the harsh and inflexible restraint: devised in 
the decision under review as applicable to freight forwarders. The 
law gives the Board less, rather than more, authority over forwarders 
than over carriers; and the Board is not authorized by law or by logic 
to lace forwarders into a straitjacket that the main body of the shipping 


industry is not required to wear. 


A. Section 16 is in Terms Inapplicable to the Claim of AUT for 


Brokerage. 


The portion of section 16 upon which the Board relied is the 
opening paragraph which prohibits shippers, consignees, forwarders, 
brokers and others from knowingly and willfully obtaining or attempting 
to obtain by specified means, transportation "at less than the rates or 
charges which would otherwise be applicable". The interdicted means 
are set forth with precision. They are: (a) false billing; (b) false 
classification; (c) false weighing; (d) false report of weight; or (e) "any 


: : : 12 
other unjust or unfair device or means". 


The evidence is free of the faintest intimation that AUT sought to 
obtain transportation at rates below those "otherwise applicable". The 
rates paid by the consignee were rates quoted by the Conference (Ex. 2, 
4). Brokerage was authorized by the tariff, and then only on certifi- 
cation that the forwarder would remit none of it to the consignee. AUT 


seeks nothing that the tariff did not authorize as "otherwise applicable". 


12 The quotation of this provision in the Board's opinion (J.A. 11) is incomplete to the point of 
unfairness. 
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Moreover, AUT did not assert its claim by falsely billing, 
falsely classifying, falsely weighing, or falsely reporting anything what- 
ever, or by resort to any other unjust or unfair device or means. 
Neither did it seek favors knowingly and willfully - or at all. 


The Board itself, in dealing with carriers under paragraph 
"second" of section 16, holds that "other unfair device or means" re- 
fers to devices and means of the same general character as the fraudu- 
lent practices previously specified. In Beaumont Port Commission v. 
Seatrain Lines, 3 F.M.B. 556 (1951), the Board said (page 563): 

" "Unfair device or means’, coming at the end of a list of 

dishonest practices such as false billing, etc. , must be 

construed as limited to practices of the same general 

class as those specifically mentioned. This is the rule 

of 'ejusdem generis'."' 

The Board relied upon Armour Packing Co. v. United States, 153 Fed. 
1 (8th Cir. , 1907), aff'd 209 U.S. 56, dealing with similar language in 
section 10(3) of the Interstate Commerce Act, where the Court said 
(p. 16): 

", . . Obtaining transportation at a rate less than the regular 

published rate, without committing any fraud or making any 

false representation to secure it, is not unlawful under this 

act of 1889." 

By this standard, AUT cannot be charged with resort to any unfair de- 
vice or means, since it made no false representation (or any represen- 


tation) of any fact to any person. 


Much less can AUT be accused of "knowingly and willfully" per- 
forming any unlawful deed when by the Board's explicit admission 
(J.A. 13), the authorities governing the duty of AUT were so far 
“wanting in clarity" that the Board could not steel its nerve to certify 
the record of AUT's conduct to the Department of Justice for "appro- 
priate action’’. But while keeping the record away from the Justice 
Department, the Board applies the law differently - and wore 


onerously - in this case than in others. In Misclassification of Tissue 
raper,4 F.M.B. 483 (1954), the Board said (p. 486): 


Ay 
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"We believe, following the authority cited by Public 
Counsel, that the phrase ‘knowingly and willfully’ means 
purposely or obstinately, or is designed to describe a 
carrier who intentionally disregards the statute or is 
plainly indifferent to its requirements." 
The quoted statement of the law is in conformity with United States v. 
Illinois Central R. Co., 303 U.S. 239, 242-3, and with Practices of 
Fabre Line, 4 F.M.B. 611, 639 (1955); and in collision with the rule 


applied in this case (J. A. 11-12). 


The act prohibited on the part of a forwarder by section 16 is the 
act of attempting to secure transportation at less than the rates "other- 
wise applicable", provided the attempt is made knowingly, willfully, 
and by specified evil means. Even if AUT has acted with malicious 
intent and by the means proscribed, it could not have violated section 
16 because there were no rates "otherwise applicable" to be undercut. 
Although the Board requires the filing of export rates within 30 days 
after they become effective (46 C. F.R. 235. 2) (import rates need not 
be filed at all) the Conference obdurately refused to file its locomotive 
rates to Brazil on the ground that they were a trade secret (Tr. 304, 
309). Indeed, the Conference Chairman testified that "The exact rate 
had not been figured out according to the formula" (Tr. 314). 


Since the Conference rate was (a) secret, (b) non-existent, and 
(c) illegal, it fails by a wide margin to qualify as a rate "otherwise 
applicable" or to achieve such dignity that those seeking a lesser rate 
(as AUT did not) could be made liable to a $5,000 fine for their efforts, 


as provided in section 16. In Beaumont Port Commission v. Seatrain 
Lines, 3 F.M.B. 556 (1951) the Board held that an "applicable" rate 
under section 16 was "any rate duly established or determined by a 
specific method published in the tariff.'' The Board Chairman, how- 
ever, did not think it relevant that the Conference rate on locomotives 


was unpublished in any tariff and unascertainable because unlawfully 


13 On the evidence in this case, the Board's attempt to dispose of AUT as a rate-cutter is fantastic. 

Before its appointment as broker for the locomotives, AUT had offered as principal to transport the locomotives 
at rates ranging from $16, 500 to $20, 500 per unit, The secret Conference quotation was in the range of 
$6,640 - $8,260 per unit (Tr. 341-2), 
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kept secret by the Conference. The Chairman's view is illustrated by 


the following coloquy (Transcript of Oral Argument, p. 30): 
"MR. GALLAND [AUT COUNSEL]: If it were an open rate, 
I would say that Mr. Foley [the Conference Chairman] was 


mis-describing it when he talked about an ‘established con- 
ference rate." 


"THE CHAIRMAN: Yes. And the fact that he calls it an 

established contract rate or some other rate, the mere fact 

that he is improperly basing his reason for taking the action 

they did is "Tweedledee and Tweedledum' in my book." 

As the Seatrain case shows, the Chairman has been reading the wrong 

book. 

B. The Legislative History of Section 16 Negates the Board's Interpre- 
tation. 

The first paragraph of section 16 was not a part of the original 
enactment, but was added in 1936. Initially, section 16 began with 
what is now the second paragraph, which forbade common carriers and 
others subject to the Act to "make or give any undue or unreasonable 
preference or advantage", or to "allow any person to obtain transporta- 
tion for property at less than the regular rates or charges then es- 
tablished", by false billing, etc. The prefixing of the provision which 
is now the opening paragraph was intended to protect carriers against 
importunities for secret, discriminatory and fraudulent rate reductions 
which the carriers, under paragraph "Second" of section 16, were for- 
bidden to grant. 

The report of the House Merchant Marine Committee on the 
amendatory bill (H.R. Report No. 2598 to accompany S-3467, 74th 
Cong. 2d Sess.) made explicit reference to brokerage, stating (page 2): 

“Later, opposition to the bill as it passed the Senate de- 

veloped from various forwarders and brokers who feared 

the language of the bill as it passed the Senate might be 


interpreted to prohibit the payment of legitimate brokerage 
and negotiated rates which would otherwise be legal. 
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"Suggestions were made to add a proviso that nothing in the 
act shall be construed to prohibit the payment by carriers 

of ocean freight brokerage to a bona-fide forwarder or 
broker. It is not the intent of this committee that the act 
shall be construed so as to prohibit the payment by carriers 
of legitimate brokerage, and it is not believed that the 
language of the new matter as now drawn could by any 
possibility interfere with the payment of legitimate brokerage. 


(Underscoring added). 

The language of the committee is in marked contrast to that of the 
Maritime Board which said of AUT's arrangements that "This is the 
evil which Congress had in mind" when it passed S-3467. The "evil" 
to which the Board alluded was the collection of brokerage without the 
collection, in addition to brokerage, of a fee from the consignee. The 
Board held that failure to collect such a fee (which is not prescribed by 
any statute or regulation) from the consignee invalidated AUT's broker- 


age claim against the carrier and constituted a rebate. 


True, Congress merely indicated that it did not intend the amend- 
ment to section 16 to interfere with the right to "legitimate" brokerage, 
and the meaning of "legitimate" is a pertinent inquiry - upon which light 
is cast by testimony in the Merchant Marine Committee hearings on 
S-3467, 74th Cong., 2d Sess. The following excerpts are illustrative: 


"MR. BROWN. [of the Shipping Board] The question has 
been asked several times if anyone knew of any cases where 
a shipper had set up an associate or an affiliate company to 
act as a broker merely to secure brokera3-..." 


* * %* %* 


"MR. O'LEARY. Dummy corporations established to pipe 
off the profits from the steamship companies? 


"MR. BROWN. To get a brokerage to which they are not 
entitled. In other words, a shipper who ordinarily would 
just tender his business to a carrier would tender it 

through this subsidiary or affiliate, this 'dummy corporation' 
as you call it, and that corporation would collect brokerage 
from the carrier." (Hearings, p. 28; underscoring added). 


* * * ++ * 


18 


"MR. WESSEL [a freight forwarder]. . . Freight brokerage 
or commission has been paid over a long period of years and 
has resulted, in the last 20 to 25 years, in the building up of 
a large number of freight forwarders and freight brokers. 
The payment of this commission has always been looked upon 
as a perfectly legitimate transaction and is properly so where 
no part thereof is given to the actual shippers to whom the 


forwarder or broker is acting." (p. 23; underscoring added). 

Testimony to the same effect - i.e. , that 'non-legitimate" 
brokerage meant brokerage collected by a forwarder who was merely a 
shipper in disguise - appears throughout the hearings, which contain no 


other examples of brokerage transactions claimed to be non-lecitizaate 


There is in this record no imputation to AUT of any corporate 
affiliation with the Central Railroad of Brazil (Consignee of the loco- 
motives); or any suggestion that brokerage money would funnel through 
AUT to the Central Railroad. The executive vice president of AUT, 
under cross-examination by Conference counsel, testified (Tr. 351): 

"Q@. Did your quotation of the rate include any discount 


or commissions to departments or officials of the 
railroad? 


"A. Ithink that is a very unfair question, but the answer 
is no. 


"Q. Was that a net rate? 
"A. What do you mean by a net rate? 


"Q@. By that I mean that the full amount of that would acerus 
to American Union Transport, is that correct? 


"A. Yes, sir." 


The Maritime Board states that the "waiving" of a freight forward- 
ing fee from the consignee is in itself a rebate - presumably on the 
assumption that the consignee saves money in consequence of brokerage 
paid to a forwarder by a carrier. There is no evidence of this in the 
record. In any event, Congress clearly understood that brokerage 


might affect compensation paid to a forwarder by a shipper or consignee. 


For example, Mr. Wessel, after giving the testimony above quoted, 
testified relative to the payment of brokerage: 


"This has resulted, as just stated, in the existence today of 
quite a large number of such freight forwarders and freight 
brokers, whose revenue, and necessarily their overhead ex- 
penses, depend very largely on the payment of such freight 
commission, anda loss of such commission might easily re- 
sult in the closing of such places of business and a resulting 
loss of employment by many persons. This office alone, a 
rather small organization, would have to dismiss at least 
three employees. 


"It might be argued that the loss of such freight commission 
could be made up by increased compensation from our prin- 
cipals; but unfortunately such is not the case, as time and 
experience have shown beyond all question of doubt that 
shippers, more especially the larger concerns, would take 
over and attend to the various shipping details now being 
handled by the freight forwarders and brokers, with results 
that would be most disastrous to the freight forwarders and 
brokers." (Hearings, p. 24). 


It was because the forwarders could not make up for lost brokerage 


by billing it to shippers and consignees that the Committee voiced with 
special emphasis its determination to protect - not outlaw - the right 
to brokerage. The sole exception related to brokerage illicitly passed 
back to shippers or received by shippers through dummy or affiliated 
forwarding enterprises, of which AUT is not one. 


If the Board were right in its unsupported assumption that pay- 
ment of brokerage reduces the fee that the forwarder charges a shipper 
or consignee by an amount equal to the brokerage received, it would 
follow that no brokerage could ever be collected. In terms of the 
Board's concept of section 16, there could be no difference between (a) 
a case where a forwarder collected $5 brokerage and reduced a 
consignee's hypothetical $5 "forwarding fee" to zero; and (b) a case 
where the forwarder received $5 brokerage and reduced a $500 forward- 
ing fee to $495. In either event the consignee would, in the Board's 
concept, be receiving a $5 rebate - but only where the $5 fee was re- 
duced to zero would the Board deprive the forwarder of brokerage. Why? 
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Also under the Board's theory, AUT would have been entitled to 
more than $11, 000 brokerage had it charged a penny or a dollar to the 
consignee. Again: Why? 


c. The Claim for Brokerage Involves No Rebate. 


The Board denounced the failure of AUT to levy a charge - which 
no regulation requires - against the consignee for forwarding service, 
and characterized AUT's omission as an “indirect rebate". The 
epithet was misapplied: The transaction under review involves no re- 


bate (and no attempt to secure one) in fact or in law. " 


The Board's only published rule onbrokerage is a part of its 
General Order 72 and is set forth at 46 C.F.R. 244.13, Appendix, 
infra. It dates from 1950 and was in force when the present controversy 
arose. It provides in relevant part that forwarders must procure from 
the Board a registration number (AUT is No. 804) before accepting 
brokerage; but that registration shall not entitle a forwarder to collect 
brokerage in cases where payment would constitute a rebate. The rule 
particularizes these cases as follows: 


(1) ‘Where the forwarder is the shipper or consignee" - 
which AUT was not; 


(2) Where the forwarder is "the seller or purchaser of 
the shipment" - which AUT was not; 

(3) Where the forwarder "has any beneficial interest" in 
the shipment - which AUT had not; 


(4) Where the forwarder "directly or indirectly controls 
or is controlled by the shipper or consignee, or by any person having a 
beneficial interest in the shipment" - which AUT did not and was not. 


The regulation ends with an admonition against sharing brokerage 


with shippers or consignees, or collecting brokerage while a forwarder's 


- The Shipping Act does not mention rebates in section 16, or elsewhere. “Deferred rebates” are 
forbidden by section 14 (46 U.S.C, 812) but have nothing to do with this case. 
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registration is suspended or cancelled. AUT is not planning to give away 
the brokerage it sues to recover and its registration is in full force. 

If the Board is familiar with its General Order 72, it has maintained 
security to the point of preserving the secret: The order is not mentioned 
in the opinion. This is regrettable because it seems dispositive of the case, 
cataloguing as it does the instances (none of them applicable to AUT) in 
which brokerage is forbidden. 

If General Order 72 leaves anything unsaid as to whether brokerage 
is deemed a rebate, the omission is repaired by the Board's decisi:n in 
Agreements and Practices re Brokerage (Docket No. 657), 3 U.S.M.C. 
170 (1949), aff'd Atlantic & Gulf/West Coast Conference v. United States, 
94 F. Supp. 138 (S.D.N. Y., 1950); Pacific Westbound Conference v. 
United States, 94 F.Supp. 649, (N.D. Calif., 1950). There the Board 
held that conference lines could not enter into anti-brokerage agreements, 
and stated (2 U.5.M.C. atp. 175): 


"The payment of brokerage by the carrier is not a payment 
to a shipper nor does the shipper in any way benefit from the 
payment. ''2° 


If payment of brokerage to AUT would not be a payment to a shipper 
(or consignee), it would not be a rebate, since nothing was "returned to 
the purchaser out of the purchase price for the purpose of accomplishing 
a reduction of the purchase price". Dewey Portland Cement Co. v. Crooks, 


42 F.2d 251, 253 (W.D. Mo., 1930) aff'd 57 F 2d 499 (8th Cir., 1932). 
There are no published Board rules dispositive of the subject at 


hand other than those cited.” If the Board has any secret rules in its 


In the case in which this ruling was made, the Board was fully apprised that in many transactions, 
forwarders were compensated solely through brokerage paid by carriers. The following testimony is 
illustrative (Docket No. 657, Tr. 1256): 


"Q. Did Guggenheim Bros. fa shipper/ compensate the broker by any payments with 
their own funds? 


"A. None whatsoever. 
"Q. The sole compensation he derived was from brokerage paid by the steamship companies? 
"A. That is correct," 


The Board's opinion in that case reflects its awareness of this testimony. It said (3 U.S.M.C. 
at p. 174): "Forwarders often receive payment from both the shipper and the carrier. . .". 
The Board clearly knew that if they "often" do, they sometimes do not. 


16 The Board has recently proposed amendments to General Order 72 by publication in the Federal 
Register, but such amendments have not been adopted and will have no retroactive effect if they are 
adopted. River Plate & Brazil Conferences v. Pressed Steel Car Co., 227 F. 2d 60, 63 (2d Cir., 1955). 
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archives, they are nullities under section 3 of the Administrative Pro- 
cedure Act, 5 U.S.C. 1002, and under the decision in Hotch v. United 
States, 212 F. 2d 280 (9th Cir., 1954), which held (p. 284): 


‘If notice of a proposed rule is not published in the Federal 
Register at least thirty days prior to its issuance, or if good 
cause is not found and published for the i:.amediate issuance 
of a rule, the rule cannot be legally issued; if the rule itself 
is not published, it follows that it has not been issued; and if 
a rule has not been issued, it has no force as law." 


D. The Brokerage Claim Involves No Discrimination. 
The Board did not directly charge AUT with discrimination pro- 


hibited under section 16. It did so impliedly, however (1) by its em- 
phasis on rebates, and (2) by criticizing AUT's practice of handling 
shipments for government agencies without a fee in addition to brokerage 
(J.A. 12). On the latter point, the Board said (J. A. 12): 
"We find thing in the Shipping Act which exempts from the 
provisions of section 16 any designated shipper or class of 
shippers. '" 16 
The Board's memory is short. In one of the most widely known 
of its recent decisions, Isbrandtsen Co. v. North Atlantic Conference, 
3 F.M.B. 235 (1950), the Board said (p. 247): 


"We think the special treatment accorded to the Department 
of Agriculture on Government-owned or-controlled cargo, 

in granting to it the lower contract rate without requiring 
the Government to sign a contract, is a reasonable exception 
in the public interest and is not a discriminatory practice. " 


While the decision was enjoined because of an "arbitrary" spread be- 
tween contract and non-contract rates (Isbrandtsen Co. v. United States, 
96 F. Supp. 883(S.D. N.Y. 1951), aff'd. 342 U.S. 950), the quoted 


principle stands unimpaired. 


16a 
The Board's General Order 72, 46 C.F.R. 244.10, Appendix, infra, merely requires forwarders to 
give equal treatment to shippers and consignees “similarly situated" - a rule which AUT observes (Tr. 98). 
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It makes no difference, however, whether a government may be 
treated differently from others, because in this case there were no 
"others" as to whom discrimination or preference was or could have 
been practiced; and in any event the claim of AUT is in rigid conformity 
with the Conference tariff whose brokerage provisions are uniformly 
applicable and available to every shipper or consignee in the trade = 
A payment or allowance provided for by tariff is never a rebate or dis- 
crimination in the prohibited sense. See American Trucking Ass'i:s. 
v. United States, 17 F. Supp. 655 (D.C.D.C, 1936). 


The Board's construction of section 16 as applied to AUT is in 
shocking (and discriminatory) contrast to an unbroken line of precedents 
dealing with the elements of "undue" or "unreasonable" preference and 


discrimination. For example: 


In Johnson Pickett Rope Co. v. Dollar S. S. Lines, 


i U.S.S.B.B.° 585, 587 (1936), the Board said: 


"Undue prejudice or preference is not established by 

a mere showing of lower rates on a competitive com- 
modity. There must also be a showing of the charac- 
ter and intensity of the competition, of the specific effect 
of the rate relation on such competition, and that the 
difference has operated to shipper's disadvantage in 
marketing the commodity." 


In Celotex Corp. v. Mooremack Gulf Lines, 1 U.S.M.C. 
789 (1938), the Maritime Commission said (p. 792): 


"There is no proof that competition exists between the 
compared commodities, or that the allegedly pre- 
ferential rates have had any injurious effect upon 
complainant's business." 


17 

In Agreement No. 6870, 3 U.S.M.C. 227(1950), a set of preferential contracts with oil companies 
was upton on the basis of testimony that “shippers similarly circumstanced, irrespective of whether they 
are oil companies, would be accorded the same rights as the oil companies." 3U.S.M.C., Appendix 
following page 228. 


18 
Refers to reports of United States Shipping Board Bureau. 
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Similar cases could be cited in endless numbers. We mention at random 
(in addition to the Huber, Afghan, and United Nations cases cited above) 
Paraffine Companies v. American Hawaiian S. S. Co., 1U.S.M.C. 628, 
629 (1936); H. Kramer’ & Co. v. Inland Waterways Corp., 1U.S.M.C. 
630, 633 (1937); Phelps Bros. & Co. v. Cosulich-Societa, 1 U.S.M.C. 
634, 638 (1937); Agreement No. 6870, 3 F.M.B. 227 (1950). The 
Kramer case is of more than normal interest because the Board refused 
to find a respondent guilty of undue preference and discrimination even 
though the respondent admitted the charge, because "The record is 
silent as to any shipments other than those of complainan arse (1 U.S.M.C. 


at p. 633). 


The present record is equally silent as to any shipments other than 
those of the Central Railroad. It discloses no competitive relationship 
between the supposedly "preferred" railroad and any other person. The 
charge of preference or discrimination, therefore, fails for want of a 


second party to be treated better or worse than the Railroad, and the 


case is squarely within Atlantic & Gulf/West Coast Conference v. United 
States, 94 F. Supp. 138 (S.D.N. Y., 1950) where a three-judge court 
sitting in review of a Board order said (p. 142): 


"We see no merit in plaintiffs' assertion that the Com- 
mission's order discriminates between shippers. We 
cannot at this time know that brokerage will be paic as 
a result of the order, or that if it is paid the burden 
will be borne by shippers; or that if these eventualities 
do occur they will result in the discriminations appre- 
hended by plaintiffs..." 


The order under review had directed conferences to cancel their rules 
prohibiting brokerage. 


19 

The rule of these cases is correct, The Supreme Court holds that where acts are unlawful only 
because of discrimination, “it becomes necessary to make comparisons between the different acts or 
practices said to produce the discrimination . - .” United States v. Wabash R. Co., 321 U.S. 
403, 411. The Board made no comparisons. There were none to make. 
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E. Under No Circumstances Can Brokerage on Shipments from Canada 
to Brazil be Held Illegal under the Shipping Act. 


Forty-four locomotives (those carried by Moore-McCormack, 


I.F.C. Lines, and Lamport & Holt) were manufactured by the Montreal 
Locomotive Works and were shipped to Brazil from Montreal (Recom- 
mended Decision, J.A. 60-61). They never entered the commerce 
(foreign or domestic) of the United States as defined in section 1 of the 
Shipping Act, 46 U.S.C. 801. Since the Shipping Act regulates the 
duties only of carriers in commerce of the United States, the Board 
had no jurisdiction to apply the standards of section 16 to commerce 
between Canada and Brazil. 


As to the Canadian shipments, the case is this: The Conference 
lines made an unlawful agreement in the United States, directed against 
AUT. The agreement was in reprisal for AUT's competition in the 
foreign commerce of the United States (Ex. 77; Tr. 331-2); and injured 
AUT as a forwarder in the foreign commerce of the United States 
(Complaint p. 5, J.A. 28). The agreement was carried out by with- 
holding brokerage on shipments most of which originated in the United 
States and some of which originated in Canada. Since the whole agree- 
ment was illegal and the Board so found (J.A. 10-11), all damages re- 
sulting from it, whether inflicted in or out of the United States, are re- 
coverable. Sanib Corp. v. United Fruit Co. , 135 F. Supp. 764, 766 
(S.D.N,Y., 1955). See also United States v. Sisal Sales Corp. , 274 
U.S. 268, 276; United States v. National Lead Co., 63 F. Supp. 513, 
524-5 (S.D.N.Y., 1945), aff'd. 332 U.S. 319. 


The Board could apply section 16 to Canadian transactions only 
by giving extra territorial effect to the Shipping Act. Even if the Act 
could apply extraterritorially , it does not purport to do so. 
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I 


THE BOARD WAS WRONG IN HOLDING THAT 
BROKERAGE WAS NOT EARNED BY AUT. 


A. The Board Was Not Authorized to Decide Whether Brokerage Was 


Earned. 


This is not a suit for the reasonable value of services rendered 
but for the recovery of damages resulting from atort. The tort con- 
sists of making and performing an illegal agreement. The damages 
consist of brokerage lost to AUT because of the agreement. The lost 
brokerage amounts to $11,647.12 (note 2, supra), which is what the 
Conference lines admit and the Board found they would have paid 
(1-1/4% of the freight) if their agreement to boycott AUT had not been 
made (Answer, par. 17, J.A. 17;J.A. 7,9;Ex.19,20; Tr.277,301-2). In 
these circumstances the Board has no appraisal function to perform and 
no occasion to disregard the value of AUT's damages actually sustained, 
as established in the record with mathematical exactitude by undisputed 


proof. 


For the Board to disregard conclusive and uncontroverted evidence 
of a complainant's injury and substitute its own notion of what it thinks 
was earned is to assume the undelegated power of making rates and 
fixing prices (and of doing it retroactively). As previously indicated, 
the Board disclaims any rate-fixing power over carriers in foreign 
commerce;” and it has even less power over regulated persons other 
than carriers, California v. United States, 320 U.S. 577, 584. 


The provisions of the Shipping Act directly or inferentially con- 
cerned with rates (and related practices) are sections 14-19, (46 U.S.C. 
812-818). Sections 14, 14a, and the first paragraph of section 17 


20 

Ocean bills of lading commonly provide that freight is payable “Goods or Vessel lost or not lost”. 
See Alcoa S,S, Co, v. United States, 338 U.S. 421, 422. The Board never asserts power to outlaw 
such provisions even though they permit carriers to collect freight not earned. 
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(46 U.S.C. 816) pertain only to common carriers and have no relation 
to forwarders. Section 15 (46 U.S.C. 814) deals only with conferences 
and combinations and has no reference to AUT. Sections 18 (46 U.S.C. 
817) and 19 (46 U.S.C. 818) relate only to interstate commerce, which 
is not here involved. This leaves only section 16 (46 U.S.C. 815) and 
the second paragraph of section 17. We have shown above that section 
16 deals only with specified frauds which AUT did not commit and dis- 
criminations which AUT did not practice. The second paragraph of 
Section 17 calls upon carriers and "other persons" to establish 
reasonable practices as to the receiving, handling or delivery of 
property. The Board did not and could not rely on this provision, 
because it had in previous cases repeatedly found the identical broker- 
age practice followed by AUT sufficiently reasonable to merit official 


protection - and therefore just and reasonable. 


In Agreements and Practices re Brokerage, 3 U.S.M.C. 170(1949), 
the Board held that forwarders are "an integral part"' of United States 
commerce and an "indispensable link"" between shippers and carriers 
(3 U.S.M.C. at p. 174); that brokerage was vital to forwarders (p. 175); 
and that agreements of carriers to prohibit brokerage, or to reduce it 
below the customary 1-1/4% of freight, were violative of section 15 as 
agreements detrimental to United States commerce (p. 177). As in- 
dicated in Note 15, supra, the Board made this ruling with full knowledge 
that in many instances, brokerage is a forwarder's sole compensation. 
Not only was this ruling sustained by two three-judge courts as above 
noted, it was reiterated by the Board in Joint Committee v. Pacific 
Westbound Conference, 4 F.M.B. 166 (1953). 


If it is detrimental to commerce for a conference to boycott 
forwarders out of existence, it is no less detrimental for the Board to 


sponsor the same result by capriciously evaluating their services as 


worthless; and Congress has not given the Board the power to do so. 
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B. Brokerage Was Earned by AUT. 


If the Board had the right to decide whether brokerage was earned, 
it was wrong in holding that brokerage was not earned (J.A. 12). 


The simplest proof of this is that brokerage was actually paid on 
spare parts (Tr. 57-58) which moved under the same terms as the 
locomotives (Tr. 60, 340-41). And payment on the parts was not 
inadvertent. Exhibits 39 , 40 and 41 show that brokerage bills were 
audited and explicitly approved for payment as to parts, while being 


~aee 
disapproved as to locomotives (Tr. 58-62). Brokerage on the parts 


would not have been paid had it not been earned; and if it was earned 

on the parts, it was earned on the locomotives which moved at the same 
time and on the same terms. Further, AUT, prior to the transactions 
here involved, had forwarded locomotives, via lines in this Conference, 
to Uruguay and to Argentina under circumstances indistinguishable from 
those here involved - and in every instance, the Conference lines paid 
brokerage at 1-1/4% (Tr. 346-349). The Conference chairman admits 
that brokerage would have been paid in this case had the forwarder been 
anyone but AUT (Tr. 301-2). 


The Board says that brokerage "has been defined as securing cargo 
for the ship" - - and cites Agreement No. 7790, 2 U.S.M.C. 775 (1946). 
That definition was expanded in a later case (which the Board does not 
mention) where the Board indicated that brokerage is earned where 
cargo is "secured" or "booked" by a forwarder, Joint Committee v. 
Pacific Westbound Conference, 4 F.M.B. 166, 172 (1953). The book- 
ing of cargo means the reservation of space on a ship, and AUT did 
book all of the cargo here involved (Tr. 31, 45). It also "secured" 


cargo for various Conference lines in numerous instances. 
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* Lloyd Brasileiro, a Conference line owned by the Brazilian 
Government, had a preferential claim on locomotives which could be 
conveniently handled under its sailing schedules (Tr. 54). However, the 


= 


letter appointing AUT as broker designated AUT to negotiate and arrange 

shipments not via Lloyd Brasileiro alone, but via Lloyd Brasileiro or 

t another member of the Conference (Ex. 6 ). The Conference Chairman 

testified (Tr. 331) that all of the Conference lines "are keenly competing" 

for cargo; and Exhibits 34 and 36 are letters from Moore-McCormack 

Lines and [.F.C. Lines to AUT, soliciting for their respective lines 

[ locomotives about to be shipped. Exhibits 35 and 37 illustrate the 

y success of the solicitation. In each of the cited instances, AUT made 
bookings with the soliciting carriers. The action of AUT in booking 

na the solicited cargo was noted in a letter of thanks to AUT from I. F.C. 

= Lines (Ex. 18). These were characteristic transactions (Tr. 32). 

- The finding of the Board (J.A. 12) that "on this record, AUT did not 
secure the cargo for the ship" is in flagrant disregard of undisputed 


evidence. 


Although brokerage was thus earned because even the Board's 
° own definitions were satisfied (by "booking" all the locomotives, and 
"securing" some), we think it was earned for the further reason that 
AUT met tests more fundamental than compliance with the Board's 
ad hoc definitions of brokerage (the Shipping Act contains none). The 
real reason brokerage was earned is that AUT rendered services that 
had value to the lines, and for which they would have paid if not re- 
strained (Ex. 23, 24). The real question is not whether the Board 


considered brokerage earned, but whether the lines did. 


Dictionary definitions of "earn" a-.< "to receive salary for one's 
service"; "to get as a result of merit"; "to do enough to deserve" 
(Webster's New World Dictionary, 1955). AUT qualifies for brokerage 


under any of these concepts. 





Mr. “olzy, Chairman of the intervener Conference testified on 


the topic of brokerage before the Thompson Subcommittee of the 
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House Merchant Marine Committee shortly before the hearings in this 
case. His remarks are set out fully in Ex. 84 (not reproduced) and 
pertinent excerpts - to which we urgently invite the Court's attention - 
appear in his cross-examination (Tr. 268-290). The following quota- 
tions from Mr. Foley's statements to the subcommittee (which state- 
ments were authorized by the Conference - Ex. 84, p. 1243) are 


representative: 


"We feel that in his dual capacity he [the forwarder] renders 
a service to our carriers, not only in booking and securing, 
but through his general relationship with the cargo and the 
facilitating of the movement of that cargo as between the 
shipper tous. To us, as carriers, that has a value for 
which we have been quite content up to this present time to 
pay this brokerage and not argue or fight about it" (Tr. 279, 
underscoring added). 


* * * #* * 


"My lines suggested that position, that if there were no 
freight forwarders they would probably have to add to 
their staffs specialized employees and assumed if that 


were the case shippers would have to do likewise so far 
as the forwarding activities were concerned." (Tr. 273, 
underscoring added). 


* * %* %* * 


"This situation we are now up against in connection with 
the efforts of your committee and government agencies to 
split out the definition is one that has never concerned 

us because we were quite happy to go on paying one and 

a quarter percent to these brokers who are identified 
with the shippers as forwarders and we felt that it was in 
our best interests to do so." (Tr. 277). 


* %* * * X 


"MR. WARREN [Committee Counsel]: How do you de- 
termine that he is identified with the cargo? How do 
you determine that, assuming no booking? 


"MR. FOLEY: There are other factors involved besides 
the actual booking of the cargo. There is the delivery 
and preparation of documents, the running down of the 
deliveries of the cargo and other activities that are per- 
formed in connection with a booking even though it may 
be made direct by the shipper, and in that way the for- 
warder broker is identified with that particular cargo." 
(Tr. 277). . 
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AUT was "identified with the cargo" not alone in the clerical 
and erre id-running trivia that suffice for Mr. Foley's purposes, but in 
the rendition of serious benefits (in addition to booking and securing 
cargo) to the carriers. These included the scheduling of shipments 
and supervision of overland transportation of the cargoes from points 
of origin to seaboard (Tr. 99-100); delivery of the cargo alongside the 
vessel by lighter (fr. 100, 106); procuring certification of consular 
invoices (Tr. 106); rearrangement of delivery schedules to meet a 
carrier's convenience when ships were delayed or rescheduled (Tr. 132- 
3); avoiding or minimizing railroad car demurrage, thus saving expense 
to the carrier(Tr. 155-6); preparation of bills of lading (Tr. 160); 
filing of export declarations (Tr. 160); apprising the shipper of carriers' 
sailing schedules and changes therein (Exs. 51-2); prodding shippers to 
meet the carriers' sailing schedules (Ex. 52); following up delinquent 
booking practices on the part of carriers (Ex. 53) -- and in general, 
performing an extensive variety of the services that Mr. Foley must 
have had in mind when he told the Thompson Subcommittee that "if there 
were no freight forwarders they [the carriers] would probably have to 
add to their staffs specialized employees" (Tr. 273). 


The Board said (J.A. 13) that of these functions, only the prepara- 


tion of a bill of lading was the "duty"cf'a carrier.” The Board's state- 


ment is too broad - but right or wrong, is beside the point. The 
technical responsibility for one or another of the functions involved in a 
business transaction may fall on one or another of the parties, but that 
does not determine who does - or may - pay for a particular service. 
An insurance broker is often defined as the agent of tle assured, but the 
insurance company pays his commission because it derives a benefit 
from his service. 

22 It is the carrier's duty, under 46 U.S.C. 1303. Even if this were the only item of service performed 
for a carrier, the carrier would be obliged (and certainly entitled) to pay forit. Since the Board has 
no price-fixing power over carriers in foreign commerce, it cannot tell such carriers how much they are 
entitled to pay. The amount and form of compensation are matters of unregulated private negotiation, 
and the Board hassoheld. Anglo Canadian Shipping Co. v. Mitsui S.S. Co., 4 FMB 535 (1954). 


The Board said: “We look with disfavor" on brokerage fees consicered toohigh, but that it had no power to 
control them under section 16 (pp. 542-3). 
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It may be the "duty" of a shipper to deliver his cargo to a ship - 
but if he fails to deliver it on time, the carrier may have to sail with- 
out it and lose the freight, or delay the ship at serious cost. A for- 
warder who, as intermediary, prevents these consequences is helping 


the carrier and merits compensation. 


In Agreements and Practices re Brokerage, 3 U.S.M.C. 170, the 
Board expressed views unrecognizable as those of the same authority 
that decided the present case. It stated that forwarding activities have 
developed American commerce (pp. 173-4); that the forwarding in- 
dustry is an integral part of the commerce of the United States; that it 
is an indispensable link between shippers and carriers; and that for- 
warders can and do increase the movement of cargo (p. 174). It con- 
cluded that". . . the receipt of brokerage is an incentive to create 
new business . . .'' (p. 174) and concluded that carriers were not en- 
titled to take concerted action in restraint of brokerage (p. 177). As 
above noted, this decision was sustained by two courts. 


Since brokerage is sanctioned by custom, by the Board's prece- 
dents, by court decision, by the Conference tariff, and by the officially 
expressed view of the Conference lines that they receive value for 


brokerage paid, it cannot be held that brokerage was unearned.” 


iil 


THE BOARD'S DECISION INVOLVES AN UNLAWFUL 
EXERCISE OF RULE-MAKING POWER 


The Board adrits that its denial of reparation is based upon a new 
rule of substance, stating (J.A. 13-14): 
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It makes no difference whether AUT did or did not have a contract for brokerage. It hada 
commercially certain prospect that brokerage would be paid, and this is sufficient. Allison v. 
American Airlines, 112 F. Supp. 37(N.D. Okla., 1953); Neumann v. Bastion-Blessing Co., 71 F. 
Supp. 803(N.D. Ill., 1946); McGregor v. McGregor, 101 F. Supp. 848 (D.C. Colo. 1951) aff'd. 
201 F. 2d 528 (10th Cir. 1953); Hegarty v. Hegarty, 52 F. Supp. 296, 299(D.C. Mass. 1943); 


French v. United States Fidelity and Guaranty Co., 88 F. Supp. 714, 721(D.C. N.J. 1950); Lystad 
v. Local Union No. 223, 135 F. Supp. 337, 341(D.C. Ore., 1955). 
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"In view of the want of clarity in prior Board decisions 

pertaining to. . . the waiving of freight forwarding 

fees where brokerage is to be collected, we shall not 

take any action . . . aimed at the collection of penalties . . ." 

We disagree with the Board's view that prior law is wanting in 
clarity. The collection of brokerage with or without the collection of 
an additional "forwarding fee" is clearly lawful and was sanctioned by 
the Board with full knowledge until it altered course in this case. Its 
decision thus represents an attempt to apply a new rule, inconsistent with 
prior law, to facts that occurred long before the new rule was adopted. 


This may not be done. 


A trade practice otherwise lawful cannot be outlawed retroactively. 
In Securities and Exchange Com. v. Chenery Corp., 318 U.S. 80, 92, 
the court said (at p. 92): 


"But before transactions otherwise legal can be outlawed 
or denied their usual business consequences, they must fall 
under the ban of some standards of conduct prescribed by 
an agency of government authorized to prescribe such 
standards..." 


In National Labor Relations Bd. v. Guy F. Atkinson Co., 195 F. 
2d 141 (9th Cir. , 1952), the court said (p. 149): 


"The inequity of such an impact of retroactive policy making 
upon a respondent innocent of any conscious violation of the 
act, and who was unable to know, when it acted, that it was 
guilty of any conduct of which the Board would take cogni- 
zance, is manifest. It is the sort of thing our system of 
law abhors." 


In National Labor Rel. Bd. v. International Brotherhood, 225 F. 
2d 343, 348 (8th Cir., 1955) the court said: 


"When the practical purposes of the Act and the commanding 
control of the Board in their effectuation are considered, it 
does not seem to us to make either legal or common sense to 
say that the Board's rulings are wholly without any sanctity 
under the Act as a guide for employer or union conduct, but 
that the Act intends that anyone who relies upon and uses 

the Board's rulings as a basis for its actions shall be subject 
to entrapment and branding as the perpetrator of an unfair 
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labor practice in what he has thus done, if the Board there- 

after chances, by reason of change in personnel or other- 

wise, to depart from one of its previous positions and 

rulings." 

Since the Board's opinion has the effect of a new rule, it is invalid 
for the reason (among others) that the Board did not issue it upon public 
notice and with public participation as required by section 4 of the Ad- 
ministrative Procedure Act, 5 U.S.C. 1003. Moreover, even if the 
rule had been adopted as the Administrative Procedure Act requires, 
it could take effect only upon thirty days' notice as a rule of future effect 
- and then only if substantively authorized. Here, however, the Board 
issued a rule without notice, and of five years' retroactive effect. The 
rule was therefore ~oid.Hotch v. United States, 212 F. 2d 280, 284, 
(9th Cir. , 1954). 


IV 


THE BOARD UNLAWFULLY DENIED TO AUT 
A HEARING ON THE ISSUE OF LEGALITY 

The procedure adopted by the Board in this case deprived AUT of 
a hearing on the principal issue upon which the Board rested its decision 
- i.e., that the collection of brokerage by AUT would have been unlaw- 
ful. AUT was entitled to a hearing under the Shipping Act, the Adminis- 
trative Procedure Act, and the Board's Rules of Practice. Section 23 
of the Shipping Act provides that orders of the Board "relating to any 
violation of this chapter shall be made only after full hearing..." 
The Board's Rules of Practice provide that in complaint proceedings, 
the answer "shall give notice of issues controverted in fact or law" 
(46 C.F.R. 201.65). Section 5 of the Administrative Procedure Act 
(5 U.S.C. 1004) requires that in cases of adjudication required by 
statute to be determined on the record after agency hearing, persons 
entitled to notice of the hearing shall be "timely" informed of "'the 
legal authority and jurisdiction under which the hearing is to be held" 
and "the matters of fact and law asserted." 











35 


As heretofore noted, the Conference answer contains no allegation 
that the collection of brokerage would be unlawful under section 16 or 
any other provision. The Board has authority under its own rules (46 
U.S.C. 201.42) to appoint "public counsel" in complaint proceedings, 
who could give notice of the Board's contentions if it meant to trans- 
mute the case into a Board-sponsored prosecution -- but no public 
counsel was assigned. The hearings were conducted without notice to 
AUT that it would be called upon to answer a charge of illegality, and 
with no opportunity to disprove the charge, or to argue that it was un- 
founded. 


In Morgan v. United States, 304 U.S. 1, 19, the court said: 


"The right to a hearing embraces not only the right to pre- 
sent evidence but also a reasonable opportunity to know the 
claims of the opposing party and to meet them. The right 
to submit argument implies that opportunity; otherwise the 
right may be but a barren one." 

The same rule was reiterated in F.T.C. v. National Lead Co., 


U.S. , 17S. Ct. 502, 508 (1957). 


Thus, the Board violated the "full hearing" requirement of the 
Shipping Act. It is equally clear that the Board committed reversible 
error in disregarding its own rule which requires that all germane 
issues be pleaded in an answer, United States v. Shaughnessy, 347 U.S. 
260; Service v. Dulles, _—«U.S. —_s, 77: S. Ct. 1152 (1957); and 
it violated the Administrative Procedure Act when it set out to try one 
issue and concluded by trying another, National Labor Relations Board 
v. Kanma’ Mills, 200 F. 2d 542 (3rd Cir. , 1952). 


These principles were always recognized by the Board up to the 
issuance of the decision in this case. Atlantic Refining Co. v. 
Ellerman & Bucknall Steamship Co., Ltd., 1 U.S.S.B. 531, 532 (1936); 
Carrier-Imposed Time Limits, 4 F.M.B. 29, 35 (1952); Agreements 
& Practices Pertaining to Limitations on Membership (Docket No. 792), 
Report of May 14, 1956, mimeo., p. 4. In this case last cited, the 
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Board stated: 
"Section 5(a) of the APA requires us to give sufficient 
notice of the issues with which a party is to be con- 
fronted as well as to grant sufficient time to consider 
the issues and to prepare a defense. "' 


The Board violated that precept in this case. 


CONCLUSION 


The Board's order here under review should be set aside, and 
the Board should be directed to issue a new order requiring the inter- 
veners to pay reparation to AUT in the amount of $11,647.12, with 
interest upon sums withheld from the date of their accrual. 


Respectfully submitted, 


GEORGE F. GALLAND 
WILLIAM J. LIPPMAN 


1413 K Street, N. W. 
Washington 5, D. C. 


Attorneys for Petitioner 
Of Counsel 


GALLAND, KHARASCH & CALKINS 


September 27, 1957. 
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APPENDIX 


EXCERPTS FROM THE SHIPPING ACT 
AND THE BOARD'S REGULATIONS 


SHIPPING ACT 
Section 15 (46 U.S.C. 814): 


That every common carrier by water, or other person subject to 
this Act, shall file immediately with the board a true copy, or, if oral, 
a true and complete memorandum, of every agreement with another such 
carrier or other person subject to this Act, or modification or cancel- 
lation thereof, to which it may be a party or conform in whole or in 
part, fixing or regulating transportation rates or fares; giving or re- 
ceiving special rates, accomodations, or other special privileges or 
advantages; controlling, regulating, preventing, or destroying competi- 
tion; pooling or apportioning earnings, losses, or traffic; allotting 
ports or restricting or otherwise regulating the number and character 
of sailings between ports; limiting or regulating in any way the volume 
or character of freight or passenger traffic to be carried; or in any 
manner providing for an exclusive, preferential, or cooperative working 
arrangement. The term "agreement" in this section includes under- 


standings, conferences, and other arrangements. 


The board may by order disapprove, cancel, or modify any agree- 
ment, or any modification or cancellation thereof, whether or not pre- 
viously approved by it, that it finds to be unjustly discriminatory or un- 
fair as between carriers, shippers, exporters, importers, or ports, 
or between exporters from the United States and their foreign competi- 
tors, or to operate to the detriment of the commerce of the United 
States, or to be in violation of this Act, and shall approve all other 


agreements, modifications, or cancellations. 


Agreements existing at the time of the organization of the board 
shall be lawful until disapproved by the board. It shall be unlawful to 


carry out any agreement or any portion thereof disapproved by the board. 


(Sect. 15, Cont'd.) _ A-2 


All agreements, modifications, or cancellations made after the 
organization of the board shall be lawful only when and as long as 
approved by the board, and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or indirectly, any 
such agreement, modification, or cancellation. 


Every agreement, modification, or cancellation lawful under this 
section shall be excepted from the provision of the Act approved July 
second, eighteen hundred and ninety, entitled "An Act to protect trade 
and commerce against unlawful restraints and monopolies", and 
amendments and acts supplementary thereto, and the provisions of 
sections seventy-three to seventy-seven, both inclusive, of the Act 
approved August twenty-seventh, eighteen hundred and ninety-four , 
entitled "An Act to reduce taxation, to provide revenue for the Govern- 
ment, and for other purposes", and amendments and acts supplementary 
thereto. 


Whoever violates any provision of this section shall be liable to a 
penalty of $1,000 for each day such violation continues, to be recovered 
by the United States in a civil action. 


Section 16 (46 U.S.C. 815): 


That it shall be unlawful for any shipper consignor, consignee, 
forwarder, broker, or other person, or any officer, agent, or employee 
thereof, knowingly and willfully, directly or indirectly, by means of 
false billing, false classification, false weighing, false report of weight, 
or by any other unjust or unfair device or means to obtain or attempt 
to obtain transportation by water for property at less than the rates or 
charges which would otherwise be applicable. 


That it shall be unlawful for any common carrier by water, or 
other person subject to this Act, either alone or in conjunction with 
any other person, directly or indirectly -- 
First. To make or give any undue or unreasonable prefer- 
ence or advantage to any particular person, locality, or description of 
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traffic in any respect whatsoever, or to subject any particular person, 
locality, or description of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. 


Second. To allow any pe:-son to obtain transportation for 
property at less than the regular rates or charges then established and 
enforced on the line of such carrier by means of false billing, false 
classification, false weighing, false report of weight, or by any other 


unjust or unfair device or means. 


Third. To induce, persuade, or otherwise influence any 
marine insurance company or ':.derwriter, or agent thereof, not to 
give a competing carrier by water as favorable a rate of insurance on 
vessel or cargo, having due regard to the class of vessel or cargo, as 


is granted to such carrier or other person subject to this Act. 


Whoever violates any provision of this section shall be guilty of a 
misdemeanor punishable by a fine of not more than $5,000 for each 


offense. 


* %«* * %K xX 


Section 22 (46 U.S.C. 821): 


That any person may file with the board a sworn complaint setting 
forth any violation of this Act by a common carrier by water, or other 
person subject to this Act, and asking reparation for the injury, if any, 
caused thereby. The board shall furnish a copy of the complaint to 
such carrier or other person, who shall within a reasonable time 
specified by the board satisfy the complaint or answer it in writing. 


If the complaint is not satisfied the board shall, except as otherwise 





provided in this Act, investigate it in such manner and by such means, 
LA and make such order as it deems proper. The board, if the complaint 
is filed within two years after the cause of action accrued, may direct 


the payment, on or before a day named, of full reparation to the com- 


RS Sarape 


plainant for the injury caused by such violation. 
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The board, upon its own motion, may in like manner and, except 
as to orders for the payment of money, with the same powers, investi- 


gate any violation of this Act. 
Section 23 (46 U.S.C. 822): 


Orders of the board relating to any violation of this Act shall be 
made only after full hearing, and upon a sworn complaint or in proceed- 


ings instituted of its own motion. 


All orders of the United States Maritime Commission, other than 
for the payment of money, made under this Act, as amended or supple- 
mented, shall continue in force until its further order, or for a 
specified period of time, as shall be prescribed in the order, unless the 
same shall be suspended, or modified, or set aside by the Commission 
or be suspended or set aside by a court of competent jurisdiction. 


GENERAL ORDER 72, 46 C.F.R. 244 
*x* * *x* * * 

Section 244.10 Nondiscriminatory treatment required. 
To the extent that special agreements or contracts are entered into by 
a forwarder with individual shippers or consignees, such forwarder 
shall not deny to other shippers or consignees similarly situated, and 
whose shipments are accepted by such forwarder, equal charges for 
forwarding and accessorial services to be rendered by the forwarder, 
in so far as such forwarding and accessorial services are similar to 
those performed for shippers or consignees holding special contracts; 
and such forwarder shall advise such other shippers or consignees as 
to the terms under which such special contracts or agreements are 


available . (Underscoring added). 
* 5 * a * ac 


Section 244.13 Brokerage. No forwarder, after the date on 
which he is required to register, shall accept brokerage from ocean 
carriers unless and until such forwarder has been assigned a regis- 
tration number pursuant to these rules. Registration shall not entitle 
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a forwarder to collect brokerage from a common carrier by water in 
cases where payment thereof would constitute a rebate -- i.e. , where 
the forwarder is a shipper or consignee or is the seller or purchaser 
of the shipment, or has any beneficial interest therein or where the 
forwarder directly or indirectly controls or is controlled by the shipper 
or consignee, or by any person having a beneficial interest in the ship- 
ment. A forwarder shall not share any part of the brokerage received 
from a common carrier by water with a shipper or consignee. No 
forwarder shall demand or accept brokerage during the period his 
registration number is under suspension or after his registration number 
has been cancelled pursuant to these rules. 
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Regulations of the Federal Maritime Board 
46 C.F .R, 235.2 ° ° . . 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,866 


AMERICAN UNION TRANSPORT, INC., 
Petitioner 


Vv. 


UNITED STATES OF AMERICA AND 
FEDERAL MARITIME BOARD, 
Respondents 
RIVER PLATE AND BRAZIL CONFERENCES 
(and the member lines thereof), 


Intervenors 


ON PETITION TO REVIEW ORDER OF FEDERAL MARITIME BOARD 


PETITIONER'S REPLY BRIEF 


I. AS TO RESPONDENTS' BRIEF 


The decision under review, as supplemented by the Government's 
(i.e. , Respondents’) brief, reflects the Maritime Board's obdurate re- 
fusal to enforce the anti-conspiracy provisions of the Shipping Act as 
set forth in section 15. 


As noted in Petitioner's opening brief (note 5, p. 5), the Shipping 
Bill was presented to Congress as a measure "to enable an independent 
shipowner to carry on his business without having the shipping trust 
drive him out by discriminatory and unfair practices."' Section 15 isa 
plain registration of that objective. 
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The activities of the Conference in this case furnish a classic il- 
lustration of what section 15 was meant to prohibit; but the Board, while 
giving lip-service to the prohibition, has elaborately contrived to toler- 
ate (and inferentially to encourage) conduct that the law enjoins it to 
suppress. 


(a) The Board's Decision Nullifies Section 15 of the Shipping Act. 


AUT is a freight forwarder and broker and also a ship-owner 
(Tr. 78-9). Before shipment of the locomotives here involved via the 
Conference carriers, AUT had submitted an unsuccessful bid, as prin- 
cipal, to carry them (Tr. 93). This offended the Conference. 


Its chairman, Mr. Foley, on June 11, 1952, issued a written 
notice to member lines of a meeting to be held the next day, June 12. 
The notice is Exhibit 77. It stated that the meeting was called to de- 
cide whether brokerage should be paid to AUT, which had been appointed 
as "forwarder" of the locomotives. Its second paragraph said: 


"In view of the fact that the American Union 
Transport Company and/or its associates negotiated 
for these locomotives as a competitor carrier, 
underquoting existing Conference rates, forcing the 
Conference to markedly reduce its rates to secure 
this business, it is believed by several lines that 
even though they have been appointed freight for- 
warders by the Central Railroad of Brazil, they are 
performing no service whatsoever for our member 
lines and therefore are not entitled to brokerage” 
(underscoring added). 


Exhibit 78 is the minute of the Conference vote of June 12 to deny 
brokerage. The written record shows that the denial was voted as pun- 
ishment to AUT for trying to compete - i.e. , it was an effort by a 
"shipping trust" of 21 companies to "drive out" by "discriminatory 
practices" an "independent shipowner" attempting to "carry on his 
business.""’ The Board grudgingly concedes that this was a violation of 

The Conference chairman testified(Tr. 332): 


", . .it is not admitted that they /the Conference lines/ have taken punitive action. 
It might have hurt a little, but we don't call that punitive." 
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law; but it was a unique violation in the sense of having no disagreeable 
consequences to the violators but only to their victim. 


The Conference action of June 12 was secret and the Conference 
chairman dutifully remembered almost nothing about it? The action was 
not filed for approval by the Board, whose angriest remonstrance against 
the flouting of its authority is the following (Gov't. Br., p. 28): 


" . . . It is immaterial to the issues here that the 
Conference position was formalized by an agree- 
ment which was illegal because not filed in advance 
for approval by the Board." 
The illicit motivation of the Conference in adopting its anti-broker- 
age resolution is disclosed by subsequent expressions, all of which con- 


cealed the reasons for its action. For example: 


(1) AUT made a space reservation for the first two locomotives 
with Lloyd Brasileiro (a Conference line) by a.telephone call and a letter 
on June 11, 1952 - the day before the Conference meeting (Ex. 16). AUT 


stated: "Brokerage will be due us at 1-1/4% of the freight" (Ex. 16). On 
the same day (June 11), Mr. Foley called the meeting of the 12th. On 
the day of the meeting, Lloyd Brasileiro wrote AUT, stating that its 
owner, the Brazilian Government, forbade brokerage on cargo of other 
Brazilian government agencies (Ex. 17). The Conference meeting was 
not mentioned. (Neither was it contended that non-payment would pre- 
vent a rebate). 


The Conference chairman, when directed by the Examiner to reveal at whose request the meeting 
was called, testified (Tr. 327): 

"To save time, sir, I could say I don't remember. . . That would save a lot of time and debate...” 
3 After an elaborate lapse of memory, Mr. Foley recalled that it was “possible and probable” that 
Lloyd Brasileiro had suggested the meeting (Tr. 328). It could hardly have been otherwise, despite the 
Govemment's irresponsible assertion that "The position of Lloyd was reached independently of the Confer- 
ence agreement” (Gov't. Br., p. 27) and "was a mere coincidence of time” (id., note 5). It is quite un- 
conventional for the Government to claim that action of a conspirator taken in detailed conformity with a 
written plan of concerted conduct should be treated as a position “reached independently” of the other con- 
spirators, The assertion is the more remarkable in the face of a Conference admission in the answer (par. 
17) that refusal to pay was “due to the Conference's action of June 12, 1952" (J.A. 46), and in the face of 
the Board's identical finding (J.A. 9). 


4 This claim was false, although the Government ignores its demonstrated falsity. Lloyd Brasileiro reg- 
ularly paid brokerage on cargo of Brazilian goverment agencies (Ex. 42, 43) including the Central Railroad 
(Ex. 44, Tr. 67-8). It paid on spare parts for these locomotives (Ex. 39, 40, 41), which parts moved on 
identical terms with the locomotives (Tr. 340-340a). The Govemment claims (with unsupported partisan- 
ship) that these payments were made through “clerical error” (Gov't. Br., p. 20, note 10). The Conference 
makes no such claim (Conf. Br., note 5, p. 6). Inspection of the freight bills shows the reverse: Payment 
was made after meticulous audit (See original exhibits 39, 40, 41). 
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(2) Moore-McCormack Lines and I. F.C. Lines were the first to 
reveal - four months after the event - that the Conference had banned 
payment. In response to brokerage bills, they replied in October, 1952 
(in nearly identical terms) that the Conference on June 12 had voteda 
prohibition. The implied explanation was that the business "had been 
closed direct in Brazil" (Ex. 23, 24), which was untrue (Ex. 34, 36). 
Neither line expressed fear of rebating. Both lines told AUT to lodge any 
further protest with Mr. Foley, the Conference chairman (Ex. 23, 24) 

-- which AUT did (Ex. 25). 
(3) The chairman's reply to AUT's protest stated (Ex. 30): 


". . . Brokerage, as you know, is generally paid by 
way of compensation for services rendered by the 
broker to a carrier, and in this instance the record 
fails to disclose that you rendered any such service 
with respect to the locomotives purchased by the 
Central Railroad of Brazil." 


Mr. Foley missed Lloyd's cue as to Brazilian restrictions and the 
Mormac-I. F.C. cue as to business "closed direct", and rested his ex- 
planation on the failure of AUT to perform useful service? Prevention of 
rebates was not mentioned. 

Nothing could be clearer than that (a) the Conference made a secret 
agreement to boycott a competitor in foreign commerce in retaliation for 
his competition; (b) that the conduct of the Conference was unlawful; and 
(c) that the Board refuses to attach to the Conference's unlawful conduct 
any consequences -- compensatory, penal or deterrent -- which distin- 
guishitfromlawful conduct. This is administrative abdication. Where an 
agency declines to assert its powers, it stands to be judicially compelled 


to assert them. s Petroleum Co. v. Wisconsin, 347 U.S. 672° 


Since no locomotives had been shipped when the Conference met, AUT was not notably delinquent 
in non- performance of services up to that time. (In season, it performed many services). 


The Govemment points pridefully in a foomote, to a provision in the Board's order calling on the 
Conference to desist from continuing to effectuate its agreement - which was an agreement to refuse 
brokerage (Govt. Br., n. 3, p. 6). In the next sentence, however, the Government says this “is not 
a requirement that the brokerage be paid. . ." _—iIf it is not such a requirement, it is a nullity. 
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(b) AUT Performed Services Legally and Historically Compensable 
Through Brokerage from the Carriers. 
The Government states (Brief, p. 1): 


"At the outset, it is necessary to dispel the pos- 
sible confusion resulting from petitioner's indiscrim- 
inate use of the words 'forwarder' and 'broker', as 
though the two were synonymous. In fact, their mean- 
ings are fundamentally different." 


There follows (Gov't. Br., p. 2) a discourse purporting to explain 
that broker and forwarder are separate terms designating different kinds 
of people; that brokers represent only carriers and forwarders represent 
only shippers; and that brokerage is paid only to brokers for "securing 
cargo" for carriers. At pages 8 and 23, the Government brief asserts 
that this differentiation has been "consistently" observed by the Board. 

The Board's view of its own consistency is less assured than its 
attorneys' view. The Board, although finding AUT guilty of a misdemean- 
or, refused to certify the case to the Justice Department for prosecution, 
due to voluntarily-confessed "want of clarity" in its own precedents ° 

In truth, there is not now, nor ever has been, any comprehensible 
line of demarcation between the duties of forwarders and brokers, either 
in the understanding of the shipping community or in the decisions of the 
Board -- which only seven months ago wrote an elaborate opinion consis- 
tently employing the term "forwarder-broker", which is now denounced as 
a badge of muddle-headedness. See Agreement and Practices Pertaining 
to Brokerage - Pacific Coast European Conference,F.M.B. Docket No. 
767, Report of March 29, 1957, Mimeo, pp. 7-9, 16, 19. 

The industry's understanding of the forwarder-broker problem was 
fully explained by Mr. Foley (the Conference chairman) to the Thompson 
Subcommittee while this case was before the Board. His testimony is ex- 
cerpted at page 30 of Petitioner's opening brief. In substance, it was that 


forwarder-broker functions are inseparable. Mr. Foley strove to forget 


As indicated at p. 29 of Petitioner's opening brief, AUT did secure a great deal of the cargo involved 
in this case, in response to explicit written solicitation of several carriers. The Government simply refuses 
to look at this evidence. Compare the first paragraph on page 26 of the Govemment's brief with Exhibits 
34, 36, 18, 35 and 37, and with Petitioner's opening brief, p. 29. 


8 AUT did not seek such indulgence. 
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that testimony in this case, on the following basis: 


"T would like to have the record show that it was 
not given under oath." (Tr. 272). 


None the less, sworn or unsworn, Mr. Foley and his principals 
could not at any time maintain their lately-invented distinction between 
forwarders or brokers. Mr. Foley's Subcommittee testimony referred 
indiscriminately to "the broker or forwarder" (Tr. 276). and to the "dual 
capacity"(Tr. 279) in which he acts. The Conference tariff authorizes broker- 
age to "bona fide brokers" (Conf. Br., p. 3), but when Mr. Foley sum- 
moned his principals to their meeting of June 12, it was to ban brokerage 
"even though they [AUT] have been appointed freight forwarders" (The 
consignee's notice to Lloyd Brasileiro of AUT's appointment had, however, 
used the word "broker". Ex. 4). When I. F.C. Lines solicited cargo 
from AUT, it did so "in your capacity as forwarders for the Central Rail- 
road."' (underscoring added). 

The Board has been no more consistent than the Conference. In its 
principal decision (issued in 1949) on brokerage, Agreements and Prac- 
tices re Brokerage (Docket No. 657), 3 U.S.M.C. 170, 172, aff'd 94 F. 
Supp. 138 (S.D.N. Y., 1950) and 94 F. Supp. 649 (N.D. Calif., 1950), the 
Board said that brokerage "is compensation paid by common carriers by 
water to brokers, including forwarders, and is generally measured in 

amounts equal to fixed percentages of gross revenues collected by the 
carriers from shippers who have employed the brokers or forwarders." 
(Underscoring added). (The Government, quoting this passage at page 24 
of its brief, omits the doubly-underscored language; the omission alters 
the meaning.) The case held that conferences could not prohibit their 
lines from paying brokerage - a decision nullified in the present case. 

The year following Docket 657, the Board adopted the rules set forth 
at page A-4 of the Appendix to Petitioner's opening brief. These relate to e 
"forwarders" and set forth several restrictions as to "brokerage" - there- 
by recognizing that payment of brokerage to forwarders is an established 
practice. 

Shortly before Docket 657, the Board had, in another case, outlawed 
a conference's restrictions against brokerage, saying that brokerage was 
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"compensation for securing cargo for the ship" Pacific Westbound Confer- 
ence Agreement, 2 U.S.M.C. 775, 780 (1946). This is what the Govern- 
ment identifies at page 23 of its brief as the definition "consistently and 
repeatedly" applied by the Board. The consistency lasted only to page 24, 
where counsel quote a later definition (1953) from Joint Committee, etc. 
v. Pacific Westbound Conference, 4 F.M.B. 166, 172, in which brokerage 
had become compensation to forwarders for "securing or booking cargo." 
(In the present case, AUT "booked" all the cargo involved, Tr. 31, 45). 

Six days before deciding the present case, the Board proposed (but 
has not yet adopted) new forwarder rules by notice in the Federal Register 
(22 F.R. 1779, Mar. 19,1957). These proposals closely resemble the de- 
cision under review in important particulars. The notice stated that the pur- 
pose of the proposed rules was to"clarify the definition of freight forwarders, 
define 'broker,' 'brokerage,' 'brokerage service ,'and other terms ..." (22 
F.R. 1780). If the Board's pronduncements on these matters were all ascon- 
sistently lucid as the Government claims (the Thompson Subcommittee pro- 
nounced them "replete with instances of confusion and inconsistent admin- 
istration",H.R. Rep. 2939, 84th Cong. , 2nd Sess., p. 49), they would not 
have required seven columns of Federal Register print for "clarification". 

These proposals were formulated in apparent appeasement of the 
Thompson Subcommittee whose report, issued July 26, 1956, had (a) 
criticized "automatic" payment of "unearned" brokerage where no services 
were rendered; (b) suggested that the Board "study the effects" of its de- 
cision in Docket 657; (c) stated that new legislation was needed, in the form 
of a licensing statute, to achieve the Subcommittee's objectives; and (d) 
that if such new legislation should be enacted (it has not been), the Board 
should formulate new "rules and regulations" to prevent "automatic pay- 
ment" of "unearned" brokerage (Report, pp. 55-6). 

The Board thereupon formulated its new proposals, plainly aimed at 
reversal of Docket 657, and at satisfying the Subcommittee'’s aims without 


new legislation - all under the banner of "clarification" of existing policy. 


It was obviously expedient to formulate the decision in this case to match, 


9 This is not a case of payment of “unearned brokerage”, since AUT performed a long list of sub- 
stantial services (Petitioner's opening brief, pp. 29, 31). 
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and thereby reinforce, the new policy, which the Board offered instead of 
seeking legislation. 

The surest proof that the decision under review does represent a re- 
versal of established doctrine is that the reasons given in support of the 
present decision are arguments which the Board rejected in Docket 657, 
including the argument that services of forwarders and brokers are dis- 
tinct and unrelated?’ We deem the Board unwarranted in advertising a 
decision based on arguments rejected in former cases, as representing 
the established course of decision. 

(c) Payment of Brokerage Would Involve No Rebate. 

We covered this subject at pages 10-22 and more particularly 20-22 
of Petitioner's opening brief. That discussion lays a sufficient legal 
groundwork, and we address ourselves here to the Government's economic 
argument and to indication of what we deem to be its errors. 

The Government claims that AUT in demanding brokerage is "in 
reality" claiming pay from carriers "for freight forwarding services 
rendered the consignee." (Gov't. Br., p. 11). It then selectively cata- 
logues (p. 17) certain services which it says were for the consignee (ig- 
noring others that were for the carriers), and castigates AUT as a mendi- 


cant begging pay from carriers for services toa consignee; and it argues 
that the consignee is thereby seeking a concession. (The consignee will, 


of course, not be affected by the outcome of this case). 
10 


The order in Docket 657 was affirmed by two three-judge courts. The brief for the losing conferences 
in the Pacific Westbound appeal argued, as the Conference does here, that brokerage to forwarders should be 
outlawed because their services did not merit brokerage. The brief stated (p. 12): 

“The difference between the individual's services as a forwarding agent and his services as a 

broker, however, is of primary significance in the determination of the issues involved in this 

' proceeding. A brokerage commission may legitimately be paid when a brokerage service is 

performed and only when a brokerage service is performed, but not when the only service 

performed is the forwarding service defined by the United States Supreme Court in the American 

Union Transport case as services performed by the ‘independent forwarders’ as agents for shippers. 
(U.S. v. American Union Transport, 327 U.S. 437, 442.)” 
The court rejected the Conference argument and affirmed the Board's ruling that Conferences could not 
outlaw brokerage. Pacific Westbound Conference v. United States, 94 F. Supp. 649 (N.D. Calif., 1950). 
In the present case, the Board in substance overrules that decision, since a ruling that forwarders cannot 
collect brokerage is a ruling that Conferences can prohibit it. 


11 the quotation of Mr. Holzer's testimony at page 18 of the Govemment's brief is truncated and there- 
fore misleading. After he stated that AUT expected payment from the lines, there followed this testimony 
(Tr. 98-9): 

“Q. For the service you were rendering to the lines? 


A. For the entire service entrusted to us in connection with the shipments, which I 
understand, include services to the lines, as well.” 
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Even if AUT were doing what the Government charges, its conduct 
would not be unlawful since the brokerage was advertised in the tariff and 
was universally applicable, and at worst amounted to a uniform reduction 
in rate, available to everybody, which even the Government admits to be 
proper (Gov't. Br., p. 16). 

AUT, however, is claiming brokerage from the carriers because 
the services it performed were valuable to the carriers, who admit that 
such services spare them the hiring of additional help (Foley, Tr. 273, 
277, 279). It is claiming the precise sum (1-1/4% of freight) authorized 
in the tariff and always paid to forwarders for such services as AUT 
rendered (Foley, Tr. 277). 

The Conference (echoed by the Board) professes outrage over the 
failure of AUT to collect a fee from the consignee. But as usual, the 
position of the Conference contradicts the Conference chairman's assur- 
ances to the Thompson Subcommittee. After stating (wrongly) that the 
"waiver" of a forwarding fee had been condemned "by the powers that be," 
Mr. Foley told the Subcommittee (Tr. 289): 


", . . as far as Iam concerned personally, Iam not 
really concerned with how much the forwarder pays 
[i.e. , collects]. 


"Between the waiving of the fee and paying a 
nominal fee there is not much difference and of course 
the fees paid as we said, we don't know about them. ." 


This is a vital point. The Conference never even inquires whether a 
fee is paid by a shipper or consignee, because it does not care. It re- 
quires only a certification (which AUT made) that brokerage will not be 
paid over to the shipper or consignee, and that the forwarder is not the 
shipper's or consignee's subsidiary (Conf. Br., p. 11). 


As noted, the brokerage paid by the Conference is always the same 


-i.e., 1-1/4% of freight; and it is paid, as Mr. Foley admits, for ser- 
vices beneficial to the carriers. The value of those services to the car- 
riers is no greater and no smaller because a shipper or consignee has or 
has not paid a particular sum - or any sum - for a forwarder's service to 
him. Where, as is admittedly the fact (Tr. 277), the amount paid by the 
carrier has no relation to and is unaffected by fee arrangements between 
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a forwarder and a shipper or consignee, those fee arrangements are plainly 
immaterial to the Conference and have no bearing on its brokerage obliga- 
tions.” 

The brokerage claimed involves no reduction of rates "otherwise 
applicable", for reasons set out at pages 15-16 of Petitioner's opening 
brief, and for the further reason that even if the secret and unfiled Con- 
ference rates should be deemed "otherwise applicable", they were inherent- 
ly subject to the tariff brokerage rule. Even under the Government's 
theory (that brokerage would be in payment for services to the consignee) , 
the net rate "otherwise applicable" would be the negotiated rate less 
brokerage. There is no difference between a rate of $100.00 less 1-1/4%, 
and a rate of $98.75. 

TheGovernment now concedes (Note 6 of Government's brief) that 
there has been no discrimination between the consignee of the locomotives 
and any other shipper; but it says that the "false billing" paragraph of 
section 16 of the Shipping Act "is absolute." Perhaps so, as to the fraud- 
ulent practices indicated, but no fraud was here committed. The sole of- 
fense of AUT was to claim brokerage in accordance with the Conference 
tariff. The conduct of AUT was therefore innocent under the test formu- 
lated by the Government itself (Gov't. Br., p. 16): 


"It is clear that an openly published rate available to 
all, not tainted by any secret arrangement or collusion 
with a shipper, does not fall within the type of practice 
enumerated in the section." 


The only "secret arrangement or collusion with a shipper" (or con- 


signee) was that of the Conference in quoting a secret rate which it failed 
to file as the Board's rules direct (46 C.F.R. 235.2) and which it still 
held secret at the time of hearings four years later (Tr. 308, 310). The 
AUT claim, on the other hand, is based on the tariff authorization. The 
illegal conduct was that of the Conference but the penalty is visited upon 
AUT -- a result which we, lacking the Board's "specialized competence" 
(Gov't. Br., p. 10), fail to understand. 


a The Conference brief asserts that AUT, in not disclosing non-payment by the consignee, “misrepre- 
sented the facts” (Conf. Br., p. 11). AUT had no obligation to answer a question not asked. Moreover, the 
quoted assertion involves a conflict of position between Conference counsel and his client: Mr. Foley was “not 
really concerned with how much” the forwarder receives or whether he receives anything (Tr. 289-90). 
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The Government's brief (p. 14) quotes, in explanation of the "false 
billing" clause of section 16, an excerpt of legislative history indicating 
that it was adopted to protect carriers from "unscrupulous shippers." The 
Board's concept of an unscrupulous shipper (or forwarder) is one who as- 
serts a claim against a carrier in accordance with the carrier's tariff. 
That claim the Board deems fraudulent -- but the Conference's unlawful 
concealment of a rate that yielded nearly a million dollars in freight ina 
single transaction is viewed by the Board with unshakeable lassitude. 


Petitioner's opening brief (pp. 16-19) sets forth by quotation the ger- 


mane legislative history of the "false billing’ amendment to section 16. 
That history shows an explicitly - declared Congressional intent that the 
amendment be not interpreted to prohibit "legitimate brokerage"; and that 
non-legitimate brokerage meant brokerage paid to shippers' dummies or 
furtively rebated to shippers by other means. We find nothing in the 
Government's analysis of such history that supports a different conclusion. 
The Government's entire discussion of what constitutes "legitimate" bro- 
kerage is in its note 15 (Gov't. Br., p. 23), which neither cites, quotes 
nor analyzes any of the extensive material on this subject. Compare 
Petitioner's opening brief, pp. 17-18. 

Finally, the Government rebate argument is squarely at odds with 
what the Board has decided (in Docket No. 657) and the courts have af- 
firmed. See Petitioner's opening brief, p. 21, including footnote 15 which 
shows that the Board knew that brokerage is often a forwarder's sole com- 
pensation, and nevertheless held it immune to conference restraints against 
payment. The cited testimony was not the only testimony to that effect; 
similar testimony was expressly brought to the notice of at least one af- 
firming court by an appellant conference: The Court, however, attached 
no more importance than did the Board to the fact that forwarders are 
sometimes paid through brokerage alone. 


13 See the Conference brief in the unsuccessful Pacific Westbound appeal (94 F. Supp. 649) from Docket 
657. That brief quoted the following from page 1551 of the transcript in Docket 657: 
"Q. So that there are instances, without trying to pin you down to the details of these 
instances, because it would take too long, there are instances in which you performed the 
services of a freight forwarder for various shippers whom you represent and you received no 
compensation whatsoever for these services from those shippers? 


"A. Unfortunately, that is true.” 
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We repeat: It is unfair for the Board to enact into law the losing 
briefs of litigants in prior cases and in doing so, to claim that it is en- 
forcing established policy Ss 
(d) Brokerage Was Earned by AUT. 

The Board stated (J.A. 12) that "on this record, AUT did not secure 
the cargo for the ship" and 


". , . it is apparent that the transportation was sold di- 
rectly by the Conference to Central, and that Central re- 
served to itself the right to select the individual carrier 
in every instance." 


The Government brief parrots these assertions (pp. 24-25) - which are 
improper on three counts: 

(1) The Conference did not and could not sell transportation. 
Transportation is sold only by the member lines -- who compete with each 
other for cargo (Tr. 331-2). The Conference is merely a rate-making 
association. The members agree, under paragraph 2 of their organic 
agreement (FMB No. 59), to charge rates "strictly in accordance with the 
tariff . . . agreed to by the parties . . ." The Conference did no more than 
quote the rates at which member lines would carry the cargo (Ex. 2, 3, 
4,6). The business was awarded presumptively but not conclusively to 
Lloyd Brasileiro, and AUT was designated as broker to route the shipments 
“by Lloyd Brasileiro or another member of the Conference, without any 
charge to Central." (Ex. 6). 

(2) Moore-McCormack Lines and I. F.C. Lines solicited AUT, 
in writing, for cargo; and their solicitation succeeded. Mormac wrote: 
"We would appreciate very much your confirmation of bookings" on 23 lo- 
comotives about to move (Ex. 34). I. F.C. wrote: 'In your capacity as 


forwarders for the Central Railroad of Brazil, we would greatly appreci- 


ie In Docket No. 767, Report of March 29, 1957 (not yet reported), the Board foreshadowed its impend- 
ing repudiation of Docket 657, promising a “general investigation” for that purpose (Mimeo, p. 18), which 
investigation it has not yet started. The present decision seems to be the first step in the process of such re- 
pudiation, which - as the Board recognized, calls for rule-making procedure, which the Board has not fol- 
lowed. (The confusion between rule-making and adjudication which the Government discusses in its foomote 
14 is more properly attributable to the Board than to Petitioner). 


It stands established that the Board is not entitled to have on its books two sets of contradictory policies, 
either one to be applied at the Board's whim without consideration or acknowledgment of the other. Compare 
McClatchy Broadcasting Co. v. Federal Communications Commission, 239 F, 2d 15({C.A.D.C., 1956), cert. 
den. 353 U.S. 918, with Sunbeam Television Corp. v. Federal Communications Commission, 243 F. 2d 26 
(C.A.D.C., 1957). = 
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ate... etc. (Ex. 36). The solicitations were promptly followed by book- 
ing contracts (Ex. 20, 35; 37, 19)25 I.F.C. wrote to AUT: “We wish to 
take this opportunity to extend our appreciation . . ." (Ex. 18). 

(3) The Board's assertion (in justification of the Conference's 
refusal of brokerage) that "the transportation was sold directly by the 
Conference" is not only untrue (and impossible) as a fact, but is in flag- 
rant negation of the Board's ruling in Docket No. 657 that a conference 
could not act as an entity in brokerage matters. That was the entire point 
of the case. See 3 U.S.M.C. 170, 177. 

Not only did AUT "secure" business for the lines as above indicated; 
it also "booked" (i.e. , reserved space for) all the locomotives (Tr. 23, 
31, 45-6, 128, 274; Ex. 18, 19, 33, 35, 37); and booking is one of the ac- 
tivities for which the Board thinks brokerage proper (4 F.M.B. 166, 172; 
Gov't. Br. 24). AUT also performed the services listed at page 31 of 
Petitioner's opening brief, which services far exceeded Conference require- 
ments (Petitioner's opening brief, p. 30). 

One convincing indication that brokerage was earned is that it was 
paid on spare parts which moved on the same terms as the locomotives 
(Petitioner's opening brief, p. 28). The Government's answer is that 
such payment (which was illegal under the Board's rulings) was (a) inad- 
vertent and (b) "truly de minimis" (Gov't Br., note 10, p. 20). We have 
shown above that payment was not made through clerical error; and the "de 
minimis" argument is merely an extension of the Board's doctrine that 


: 16 
where forwarders are involved, conferences can do no wrong. 


15 The Mormac contract (Ex. 19) bore the legend: “Brokerage 1-1/4% as may be authorized by Confer- 
ence.” The I.F.C. contract stated: “Brokerage 1-1/4%. (Payment of freight brokerage not permitted by 
the River Plate & Brazil Conferences.)” 


oe The brokerage actually paid on spare parts was $90.40 (Petitioner's opening brief, note 2, p. 3). 
While a ninety-dollar conference offense is conclusively presumed inadvertent and viewed as “de minimis,“ 
the same is not true of a forwarder's offense. One week before the Govemment filed the brief in this case 
expounding its de minimis theories, the Board's counsel in oral argument in the case of Luis Pereira (Docket 
794) was urging the Board to drive Mr. Pereira's company from the forwarding business and to prosecute him 
criminally for improperly collecting $19.25 in brokerage fees. Counsel said (Docket 794, Transcript of 
Oral Argument, p. 30): 
“Mr, Rubin argues that the amounts of illegal brokerage here are so trivial that the 

Board should not be concerned with them, It is a fact that the amount involved is not 

material to the issue of whether respondents had violated either General Order 72 or 

Section 16 of the Shipping Act.” 

In $.C.C.T. Inc., Docket No. M-56, 4F.M.B. 179, the Board peremptorily revoked a forwarder's 
registration for an offense against a Board regulation. 
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(e) AUT Sustained and Has Proved Legal Damage. 
The Government brief states (p. 23): 


"The agreement did not result in the frustration 
or denial of a legal right of AUT." 


If this is meant as adenial of causal relationship between the Conference 
agreement of June 12th and the nonpayment of brokerage, it is wrong, since 
the answer (paragraph 17) admits that "due to the Conference's action of 
June 12, 1952, the respondent lines which transported the aforementioned 
120 locomotives and parts therefor refused and still refuse to pay broker- 
age..." (J.A. 46). The assertion is also contrary to the Board's own 
finding (J.A. 9). It is also contrary to the Conference chairman's admis- 
sion that if the forwarder had been anyone other than AUT, brokerage would 
be paid. That testimony was as follows (Tr. 301-302): 


"Q. If it appeared that American Union had made an offer 
for those 120 locomotives and the offer had been re- 
jected, as it was, and that the Conference had made 
an offer and the offer was accepted, as it was, and in 
connection with the acceptance, the Central Railroad 
of Brazil had said, ‘Thank you very much, we accept 
the Conference offer, we appoint A. L. Bowen as for- 
warder to handle this shipment.’ -- What would your 
notice [of the Conference meeting] have said in that 
event ? 


Not having aided in the business, I doubt that the pay- 
ment of the brokerage would be challenged. I doubt 
that it would have been. I don't know if it would have 
been." 


Undeniably the agreement of June 12th didjfrustrate the collection of 
brokerage by AUT. : 

The next proposition of Government counsel (Gov't. Br., p. 23) is 
that: 


"Quite independently of the agreement, AUT had no tegal 
right to collect brokerage. It'therefore had no right to 
recover." 


This proposition stands refuted by Petitioner's opening brief and the pre- 
ceding sections of this brief. None of the authorities on damages cited by 
the Government (Gov't. Br., pp. 22-23) supports (or even relates to) the 
assertion that AUT had no legal right to collect brokerage. All of the 
authorities deal with the uncontested generality that damages cannot be 
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recovered except when proved. They neither hold nor imply that legal in- 
jury was not sustained by AUT. The rule of this Court is that"... dam- 
age specifically established can be recovered, if it flows from a violation 
of the [Interstate Commerce] Act." United States v. Interstate Commerce 
Commission, 198 F. 2d 958, 975 (D.C. Cir. , 1952), cert. den. 344 U.S. 
893. 

This proceeding, although before an'administrative agency, is in sub- 
stance a civil action for conspiracy. "A civil action for conspiracy is es- 
sentially an action in tort." Farbenfabriken Bayer, A. G. v. Sterling 
Drug, Inc. , 153 F. Supp. 589 (D.C.N.J., 1957). 

A tort was committed in this case. It consisted of the making and the 
execution of an agreement unlawful under section 15 of the Shipping Act, 
which states, relative to agreements between common carriers, that "be- 
fore approval * * * it shall be unlawful to carry out * * * any such agree- 
ment * * * ." Even the Maritime Board held that the Conference agree- 
ment of June 12th "did constitute an agreement or a modification of an 
agreement, required to be filed for approval; and since it was not filed and 
was effectuated by the Respondents, section 15 of the Act was violated." 
(J.A., p. 10). 

The commission of a tort is undeniably established. What follows? 
The Board claims that nothing follows, and that AUT should bandage its 
wounds and go home. In so holding, it nullifies the conspiracy provisions 
of the Shipping Act. | 

A complaint seeking damages for unlawful conspiracy under the 
Shipping Act is akin to a private antitrust action, and as such is a re- 
spected instrument of public policy. In Flintkote Company v. Lysfjord, 
246 F. 2d 368 (9th Cir. , 1957), the Court said: 


"The private antitrust action is an important and effec- 
tive method of combatting unlawful and destructive bus- 
iness practices. The private suitor complements the 
Government in enforcing the antitrust laws. The treble 
damage provision was designed to foster and stimulate 

the interest of private persons in maintaining a free and 
competitive economy. Its efficacy should not be weakened 
by judicial construction." (p. 398). 
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If the treble-damage remedy of the antitrust laws should not be 
"weakened by judicial construction", neither should the single-damage 
remedy of the Shipping Act be repealed by administrative nullification. 

See this Court's Isbrandtsen decision, 211 F. 2d 51 (1954), cert. den. 347 
U.S. 990. . 

This being a substitute for an antitrust case,’ the applicable policy 
as to damages should parallel the policy of the antitrust laws, of which 
the Court said in the Flintkote decision (246 F. 2d 368, 392): 


"We take it that the controlling rule today in seeking 
damages for loss of profits in antitrust cases is that 
the plaintiff is required to establish with reasonable 
probability the existence of some causal gonnection be- 
tween defendant's wrongful act and some loss of anti- 
cipated revenue. Once that has been accomplished, the 
jury will be permitted to 'make a just and reasonable 
estimate of the damage based on relevant data, and 
render its verdict accordingly.’ " 


See also Story Parchment Co. v. Paterson Parchment Paper Co., 
282 U.S. 555; Palmer v. Connecticut Ry. & Lighting Co., 311 U.S. 544; 
National Labor Relations Board v. Kartarik, Inc. , 227 F. 2d 190 (8th 
Cir. , 1955). 

In this case, it is unnecessary to make any “estimate” of damages 
-- since AUT's "anticipated revenue" lost through Conference action is es- 
tablished with mathematical certainty. See Petitioner's opening brief, 
note 2, p. 3; p. 26. It amounts to 1-1/4% of the freight involved, which 
was $881,449 on the locomotives and $11,647.11 on the parts (J.A. 61). 
The Examiner found that brokerage at this rate was "regularly paid" by 
the Conference "over a period of many years" (J.A. 56), and so did the 
Board (J.A. 9). Mr. Foley admitted that ". . . we were quite happy to 
go on paying one and a quarter percent to those brokers who are identified 
with the shippers as forwarders. . ."; that"... from time immemorial 
it has been the custom in this trade to pay brokerage" (Tr. 277); that for- 
warding service "has a value for which we have been quite content up to 


= It was inaugurated as an antitrust case in a Federal District Court, which dismissed it on the Maritime 
Board's representation that the Board had power to afford a full remedy. See American Union Transport v. 
River Plate and Brazil Conferences, 126 F. Supp. 91(D.C.N.Y., 1954), aff'd 222 F. 2d 369 (2nd Cir ois 


1955). 
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this present time to pay this brokerage and not argue or fight about it" 
(Tr. 279); and that brokerage would have been paid to any forwarder other 
than AUT (Tr. 301-2). 3 

These admissions, coupled with the undisputed testimony of Mr. 
Holzer of AUT that brokerage has always been paid by these respondents 
in the Conference trade, and always at 1-1/4% per cent (Tr. 55), leaves 
no doubt of either the fact or amount of damage. 

(f) Brokerage on the Canadian Shipments Should be Included in 
Measuring Petitioner's Damages. 

Our main argument in support of this contention appears at page 25 of 
Petitioner's opening brief. The Government's answer is set forth at pages 
28-30 of its brief. The Government brief does not discuss or even mention 
the authorities we cite. The cited passage represents primarily a Board 
exercise in jurisdictional self-immolation2® 

Petitioner's theory of liability with respect to the Canadian cargo is 
firmly supported by United States v. National Lead Co., 63 F. Supp. 513 


(S.D.N.Y., 1945), aff'd 332 U.S. 319; United States v. Sisal Sales Corp., 
274 U.S. 268; Sanib Corp. v. United Fruit Co. , 135 F. Supp. 764 (S.D. 
N.Y. 1955); and United States v. Aluminum Co. of America, 148 F. 2d 
416, 443 (2nd Cir. , 1945). 


In the National Lead Case, the Court said (63 F. Supp. at 525): 


"The object of the government's attack is a conspiracy 
in the United States affecting American commerce, by 
acts done in the United States as well as abroad. It 
follows that the Sisal case rather than the Banana case 
is the pertinent analogue." 


In the Sisal case, the Court said (274 U.S. at p. 276): 


"The fundamental object was control of both importation 
and sale of sisal and complete monopoly of both internal 
and external trade and commerce therein. The United 


ne The Board's concer over the locomotives shipped from Canada stems from the fact that loco- 
motives were “secured” by AUT for the lines, in the strictest'sense of the term. See subsection (q-(2) above, 
and Exhibits 34, 36, 20, 35, 37, 19, and 18. Consequently Petitioner will prevail with respect to the 
Canadian cargo even on the Board's theory of brokerage unless the Board can defeat the claim by raising a 
jurisdictional obstacle. It seems willing and even eager to pare away a substantial fraction of its authority 

if necessary to achieve that result, In doing so, it offers conferencesa prefabricated loophole for avoidance 
of future accountability under section 15: They have merely to execute their conspiracies in Canada. 
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States complain of a violation of their laws within 

their own territory by parties subject to their juris- 
diction, not merely of something done by another 
government at the instigation of private parties. 

True, the conspirators were aided by discriminat- 

ing legislation but by their own deliberate acts, here and 
elsewhere, they brought about forbidden results with- 
in the United States. They are within the jurisdiction 

of our courts and may be punished for offenses against 
our laws." (Emphasis added). 


In the Sanib case, the Court said (135 F. Supp. at p. 766): 


"That the acts effectuating the conspiracy were per- 
formed partly in Honduras does not put the conspiracy 
beyond reach of those laws, since the agreement in the 
execution of which these were done, obviously was in- 
tended to, and in fact did, affect the interstate and 
foreign commerce of the United States." 


In the Aluminum case, the Court said (148 F. 2nd at p. 443): 


"We should not impute to Congress an intent to punish 
all whom its courts can catch, for conduct which has 

no consequences within the United States. [Citations] 
On the other hand, it is settled law - as ‘Limited’ it- 


self agrees - that any state may impose liabilities, 
even upon persons not within its allegiance, for con- 
duct outside its borders that has consequences within 
its borders which the state reprehends; and these li- 
abilities other states will ordinarily recognize." 


Of the 120 locomotives, 44 moved from Montreal and the remainder 
from New York (J.A. 60-61). (Apparently all were originally expected to 
move from New York. Ex. 13). As previously noted, AUT submitted 
an offer as principal to carry the cargo, and its offer clearly pertained 
all or in major part to the foreign commerce of the United States -- as 
do its forwarding activities. It was this offer which motivated the Con- 
ference to adopt its anti-brokerage compact (Tr. 301-2; Ex. 77). That 
compact was in retaliation for the AUT offer and was an attempt to boy- 
cott AUT out of the foreign commerce of the United States by subjecting 
it to a financial penalty. This being true, it is immaterial, under the 
authorities cited, that a part of the penalty was inflicted in Canada. The 
conspiracy was made in the United States and affected United States 
commerce (and was inseparable as between that commerce and Canadian 
commerce) - and that is enough to bring the case within the Shipping Act. 








€) 
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The tort, therefore, was committed within the Board's jurisdiction. 

The question of damages raises a distinct jurisdictional question. 
While the Board had the power and the duty to rule the conspiracy illegal 
(and did so rule), it had no power to rule that payment of brokerage was 
illegal on shipments from Canada to Brazil. The brokerage claim ac- 
crued in Canada, to whose territory and to whose commerce the Shipping 
Act does not and could not apply. We believe that this is what Govern- 
ment counsel inadvertently proved by their quotation (Gov't. Br., p. 30) 
from Isbrandtsen v. American Export Lines, 4 F.M.B. 442, 452 (1954) 
in which the Board stated: 

"It is not clear that every practice deemed unfair 
by lines or conferences transporting to or from United 
States ports is necessarily unfair if practiced by lines 
or conferences in trades between foreign ports." 

The Board, moreover, has jurisdiction, for a wholly separate 
reason, to award damages based on Canadian brokerage. Before institut- 
ing this proceeding, AUT filed an antitrust suit on the identical claim ina 
federal district court. The defendants in the court action (Conference lines - 
interveners here) moved to dismiss on the! ground that the claim was within 
the Maritime Board's exclusive jurisdiction. The Board itself intervened 
in the antitrust suit on the basis of an affidavit of the Board's general 
counsel, stating that the case before the court "comes exclusively within 
the jurisdiction of the Board. 119 The Board, as intervener, then moved to 
dismiss for want of jurisdiction in the court. 

The court granted the motions of the defendants and the Board and 
dismissed the complaint in its entirety. American Union Transport v. 
River Plate & Brazil Conferences, 126 F. Supp. 91 (D.C.N.Y., 1954). 
The District judge said (p. 94): 


"It is unreasonable to suggest that the plaintiff 
may not seek relief from the board under that section 
[22] which permits any person to file a complaint. 
Consequently, a case is presented within the exclusive 
primary jurisdiction of the Federal Maritime Board." 


19 : : 
Reference to the Court proceedings is permitted by stipulation (Tr. 8-9), The germane portions 


are set forth in the Joint Appendix, 
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The Court of Appeals affirmed on the opinion of the District judge, 222 
F. 2d 369 (2nd Cir. , 1955). The Board's jurisdiction of the entire claim 
thus stands judicially established, and the matter is res adjudicata. 
Obviously, the Board cannot be permitted to jockey a litigant out of 
court on the claim that the Board has exclusive jurisdiction, and thereafter 
(upon procuring a judgment to that effect) eject him from the Board on 
the ground that the Board has no jurisdiction. 
; II. AS TO INTERVENERS' BRIEF 
The brief of the Interveners (i.e. , the Conference and its members) 


can be treated briefly, since it embodies most of the same arguments as 


those set forth in the Government brief, and to that extent is sufficiently 
answered by what we have already said. Several points, however, invite 
comment: 
(a) The Conference Lines, Having Filed No Petition to Review the 
Board's Order, May Not Argue That Their Conduct Was Lawful. 

Our contentions under this heading apply to the following sections of 
the Conference brief: B-3 (pp. 17-18); B-4 (pp. 18-20); and B-6 (pp. 21- 
24). In those sections, the Conference argues that conduct which the 
Board pronounced unlawful was in fact lawful. In support of that contention 
it quotes (Conf. Br. , p. 18) an excerpt from United States v. American Ry. 
Express Co., 265 U.S. 425, 435, which states that an appellee may, 
without cross-appeal, urge in support of a decree any matter in the record, 
even though the supporting argument ‘may involve an attack upon the 
reasoning of the lower tribunal. 

The Conference quotation has the infirmity of incompleteness. It 
is preceded in the Court's opinion by the following language, which the 
Conference omits (265 U.S. at p. 435): 


"The Southeastern insists that these claims, although 
adequately presented in the bill of complaint, cannot 
be availed of in this court, because they were over- 
ruled by the District Court and the American did not 
take a cross-appeal. The objection is unsound. It is 
true that a party who does not appeal from a final de- 
cree of the trial court cannot be heard in opposition 
thereto when the case is brought here by the appeal of 
the adverse party. In other words, the appellee may 
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not attack the decree with a view either to enlarging 

his own rights thereunder or of lessening the rights 

of his adversary, whether what he seeks is to correct 

an error or to supplement the decree with respect to 
by a matter not dealt with below." 


The Conference does not meet the requirements of this precept. The 
Board's order found the conference agreement unlawful. In arguing that 
its conduct was lawful, the conference is not supporting the order under 
review, but attacking it - which may not be done. 

(b) AUT Made No Misrepresentation to the Conference Lines. 

The Conference brief states (p. 11) that AUT, in making the re- 
quired certification on brokerage bills submitted to the carriers, "mis- 
represented the facts to the lines." It did not. 

The form of certification is set forth at page 10 of the Conference 
brief. It recites merely that no part of the brokerage shall revert to the 
shipper or consignee. None did, since none was paid. None will, since 
AUT is suing in its own right and has no intention of making any rebate 
to the consignee (Tr. 351). Moreover, the Conference ban on brokerage 
had been adopted long before AUT submitted any brokerage bill or other 
demand (Ex. 77, 16), and had nothing to do with certification. Further, 
the Conference chairman admitted that it was immaterial whether the for- 
warder collected a fee or not. We repeat his testimony (Tr. 289): 


" . . . but as far as Iam concerned personally, Iam 
not really concerned with how much the forwarder pays. 





"Between the waiving of the fee and paying a 
nominal fee there is not much difference and of course 
the fees paid as we said, we don't know about them. . ." 


A matter in which the Conference has no interest cannot be made the 
basis for a charge of fraud. 

(c) AUT Did Not Resort, Knowingly, Willfully, or Otherwise to 

a Any Unfair Device or Means. 

The Conference admits (Conf. Br., p. 10) that". . . there was no 
prior Board decision explicitly stating that the collecting of brokerage 
where the forwarding fee had been completely waived, is in violation of 
Section 16 of the Shipping Act..." 
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Since there was no rule prohibiting what AUT did and since AUT 
made no faJse representation and effected no concealment, it committed 
no offense under section 16. 

(d) The Conference Relies on Facts Not in Evidence. 

At pages 12 and 20 of the Conference brief appear two assertions of 
fact for which Exhibit 62 is cited as authority. We deem both statements 
immaterial as a matter of law but deem it proper to indicate, by way of 
precaution, that Exhibit 62 was excluded from the record by the examiner 
(Tr. 179-179A). The Conference did not appeal the examiner's ruling to 
the Board or to this Court. 

(e) Petitioner Did Not Forfeit its Right to Brokerage by Submitting 
an Offer in Competition with the Conference. 

The argument (Conf. Br., p. 20) that AUT forfeited brokerage be- 
cause it sought to compete with the Conference is in express derogation 
of section 15 of the Shipping Act and of the Board's decision that the con- 
duct of the Conference was unlawful because it was directed, without of- 
ficial authorization, against a Conference competitor. It was mainly the 
fact that AUT was a competitor that imparted to theConference action its 
unlawful character. 

The main argument of the Conference, however, is that AUT, in 
submitting a competing offer, conducted itself as a faithless agent. How- 
ever, when AUT made its offer, it had no agency or other relationship 
with the Conference. It was not appointed as broker by the Central Rail- 
road until after the Railroad had accepted the Conference offer as to loco- 
motive rates. Before its appointment as broker, AUT had no connection 
with the Conference from which any fiduciary duty could arise. Further, 
the Conference has elaborately disclaimed AUT as agent, from which it 
follows that it cannot reasonably subject AUT to an agent's responsibility. 
And we find an entertaining contradiction in the Conference position that 
AUT, as a Conference agent, failed to collect a fee from the consignee as 
an adverse interest. 

(f) Lloyd Brasi leiro Did Not Act Independently. 
The Conference brief (pp. 21-23) argues that Lloyd Brasileiro with- 


held brokerage in the exercise of its independent judgment, without regard 
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to the Conference prohibition. The assertion is contrary to paragraph 17 
of the Conference answer (J.A. 46). 
III CONCLUSION 

This case represents a step in the Board's march towards a plainly- 
di scernible objective: the liquidation of the forwarding industry by under- 
mining its right to brokerage while paying mock respect to the rules which 
protect that right. 

AUT was appointed broker for the locomotives in May, 1952 (Ex. 4). 
At that time, the decisions governing forwarder-conference relationships 
in respect to brokerage were: 

(a) Pacific Westbound Conference Agreement (Docket No. 645), 2 
U.S.M.C. 775 (1946), holding that Conference lines could not lawfully 
prohibit brokerage to forwarders. 

(b) Agreements, etc. Pertaining to Brokerage (Docket No. 657), 3 
U.S.M.C. 170 (1949), affirming in broader terms the Pacific Westbound 
rule. The Board noted: (1) the Shipping Act is silent as to brokerage 
(p. 172); (2) brokerage is the major portion of most forwarders’ income 
(p. 175); (3) payment of brokerage to a forwarder is not payment toa 
shipper (p. 175); (4) brokerage is not a gratuity (p. 176); (5) the forward- 
ing industry is an integral part of United States foreign commerce (p. 174); 
and (6) concerted prohibitions against brokerage up to 1-1/4% have a 
serious effect on the forwarding industry and therefore are detrimental 
to United States foreign commerce, and unlawful (177). This decision 
was sustained by two three-judge courts (94 F. Supp. 138 and 649). 

(c) In March, 1953 while locomotive shipments were continuing, the 
Board sternly enforced Docket No. 657 by' striking down a conference rule 
which restricted brokerage to less than 1-1/4% on some commodities and 


forbade it altogether on some others. Joint Committee v. Pacific West- 
bound Conference (Dockets 718-19), 4 F.M.B. 166. 

By the time AUT had filed its present complaint with the Board - and 
a concurrent antitrust suit in court - the Board had acquired new person- 
nel [a circumstance not justifying silent burial of established policies. 
National Labor Relations Board v. International Brotherhood, 225 F. 2d 
343, 348 (8th Cir., 1955)]. The new Board successfully moved to dis- 
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miss the antitrust case on the ground that the Board had exclusive juris- 
diction and the Court had none. Thereafter, it reversed the remedial por- 
tions of its examiner's decision (recommended after a hearing) in Petition- 
er’s favor, and denied Petitioner any relief. One ground of denial rested 
on asserted illegality of Petitioner's claim - this issue having not been 
pleaded although required to be pleaded by rule and by statute. Another 
ground (asserted on appeal) is that the Board lacks jurisdiction of part of 
the claim, although it had successfully asserted jurisdiction over the whole 
claim in procuring its dismissal by the District Court. 

While this case was pending, the Board issued two successive de- 
cisions (not yet reported) in Docket No. 767 - and investigation of a con- 
ference rule (1) forbidding payment of brokerage to any forwarder routing 
cargo by a non-conference carrier, and (2) prohibiting brokerage entirely 
or limiting it to less than 1-1/4%, on various commodities. In its first 
opinion (November 30, 1955,not yet reported), the Board condemned the 
blacklisting scheme as a boycott*°but held that it could not prevent it! (This 
confession of helplessness was recanted June 29, 1956). The Board vol- 
unteered (Mimeo Opinion of November 30, p. 10) that: 


™. , . The remedy of persons other than the government in 
the event of injury resulting from violation of section 15 is 
an action for reparation commenced under sections 15 and 22." 


That is the remedy Petitioner sought in this case, but by the time the case 
was decided, the Board had ceased to think highly of its own advice, and 
it denied reparation although finding a violationof section 15, for which it 
declined to take any action against the Conference. 

The Board's final opinion (not yet reported) in Docket 767 was issued 
March 29, 1957. The Board found that the anti-brokerage rule of the con- 
ference under investigation was illegal under Docket 657; but it refused to 
order the rule cancelled (Mimeo, pp. 16-17) for the stated reason that - 


"The prohibitions and limitations on payment of brokerage to 
less than 1-1/4% have been in effect in this trade for many 
years."" (Mimeo Opinion, Mar. 29, 1957, p. 18)? 


~ The Board said (Mimeo, p. 9): “... an agreement to boycott a broker who solicits for a competitor 
is not encompassed within the approval of an agreement to make uniform rules and regulations conceming 
brokerage.” It correctly cited this Court's Isbrandtsen decision, 211 F. 2d 51, cert. den. 347 U.S. 990. 


The Board did not say how long a violation must continue to command recognition as a prescriptive 
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As we have previously noted, the Board salved its administrative 
conscience by promising a "general investigation . . . to reconsider the 
extent to which conferences may properly prohibit or limit brokerage ..." 
etc. - i.e., to overrule Docket 657. It has started no such investigation.”” 
Certainly no such investigation was necessary since its result had been 
plainly implied in advance, and a swifter formula than investigation has 
been evolved -- namely, to declare conference conduct illegal and simul- 
taneously to waive the illegality because it has ripened into a tradition, or 
because the Board's precedents are wanting in clarity, or because the 
Board is about to launch an investigation which it never launches, or be- 
cause certain shipments moved from Montreal, or because a consignee 
omitted to pay what no statute or rule required him to pay -- or (we sug- 
gest) because the conference victim is only a forwarder. 

The truth is that in every instance since 1946 in which a conference has 
been charged with boycotting forwarders, ‘the charge has been proved and a 
violation has been found. It is true also that in all cases up to and including 
the Joint Committee decision in 1953 (4 F.M.B. 166), the winning forward- 
ers were awarded some useful form and measure of relief. It is also true 
that in all cases subsequent to 1953 and decided by the Board's new person- 
_ nel, there has been no surer way for a forwarder to lose his cause than to 
win his case. This we view (with an acknowledgment to the King in the 
Pirates of Penzance) as | 


"A paradox, a paradox, | 
A most ingenious paradox: " 


We think it ingenious to a degree that calls for reversal of the order 
now under review. 
Respectfully submitted, 


GEORGE F. GALLAND 
WILLIAM J. LIPPMAN 


1413 K Street, N. W. 
Washington 5, D.C. 


November 27, 1957 Attorneys for Petitioner 


os While not launching the promised general investigation at any time since its decision of March 29, 
1957 in Docket 767, the Board did publish on March 19 - ten days before the decision - seven Federal 
Register columns of strangulating anti-forwarder proposals (none of which has yet been adopted). These 
were formulated not after a general investigation but before any investigation, 
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Statement of Questions Presented. 


° At a prehearing conference before Judge Wilbur K. 
Miller on July 3, 1957, the parties to this action stipulated 
that the issues were as follows: 


1. Was the Board’s ruling that the payment of 
brokerage to petitioner would result in an indirect 
rebate to the consignee of the cargo in violation of 
Section 16 of the Shipping Act, erroneous either as a 
matter of substantive or procedural law? 


2. Where petitioner has performed freight for- 

warding services for a consignee free of charge, may 

m it lawfully collect a brokerage fee from the carrier for 

any services performed by petitioner in connection 
with such forwarding? 


3. (a) Did the Board have jurisdiction to decide 
whether brokerage was earned by petitioner? 


(b) If so, did the Board err in holding that 
brokerage had not been earned? 


In addition to the foregoing issues, which counsel for 
all parties agreed were before the Court, interveners submit 
the following issues should be considered by the Court: 


1. In any event, was the Conference action of June 
12, 1952, an agreement or a modification of an agree- 
ment required to be filed with the Board for approval 
prior to its effectuation under Section 15 of the Ship- 
ping Act, or was it merely routine action taken within 
the scope of the basic agreement? 


2. In any event, did petitioner’s action in competing 
against the Conference for the transporting of the 120 
locomotives result in forfeiture of any right to broker- 
age from the Conference Lines? 


3. In any event, is there any basis for reparation on 
the shipments carried by Lloyd Brasileiro if the action 
of Lloyd Brasileiro was taken pursuant to the exercise 
of its own independent managerial discretion not to 
pay brokerage? 
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Gnited States Court of Appeals 


For tue Disteict or Cotumsia CIRCUIT. 


No. 13,866. 


American Unton Transport, Iye., 
Petitioner, 
v. 


Untrep Srares or America anp FEepERaL Marirme Boazp, 
Respondents, 


River Puare and Brazm Conrerences (and the 
member lines thereof), 
Interveners. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDEEAL MARITIME BOAED. 


BRIEF FOR INTERVENERS. 


Statement of the Case. 


The issue before the Court is the validity of an order 
of the Federal Maritime Board? denying reparation because 
the brokerage being claimed by petitioner was not earned 
and because such payment would result in an indirect 
rebate to the consignee in violation of section 16 of the 
Shipping Act, 1916. 

The petitioner, American Union Transport, Inc? 
engages in various businesses. It owns steamships, charters 


1The Federal Maritime Board and its predecessors are herein- 
after sometimes referred to as the ‘‘Board’’. The predecessors of 
the Board were the United States Shipping Board (1916 to 1933) ; 
Department of Commerce, United States Shipping Board Bureau 
(1933 to 1936) ; and United States Maritime Commission (1936 to 
1950). See Far East Conference v. United States, 342 U. S. 570, 
571, note 2. 


2 Petitioner is sometimes hereinafter referred to as ‘‘AUT’’, 
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vessels, acts as a water carrier, is a freight forwarder regis- 
tered with the Board and acts as a broker in some trans- 
actions (Tr. 72-79, J. A. 27). In this case AUT acted as a 
competing water carrier to the Conference lines (Tr. 340-A- 
342), a freight forwarder and for its forwarding services 
rendered to the consignee of the cargo free of charge, seeks 
compensation.from the Conference lines. Interveners, the 
River Plate and Brazil Conferences and the member lines 
were respondents in the proceeding before the Board in 
docket No. 758, the parties from which AUT seeks repara- 
tion. The Conference is a group of steamship lines serving 
as common carriers by water between ports of the United 
States and Canada, except Pacific Coast ports of the United 
States, and Canada and Newfoundland, and ports in 
Uraguay and Paraguay, Argentina and Brazil (J. A. 438). 
The Conference operates under an approved agreement, 
Agreement No. 59, on file with Federal Maritime Board 
(J. A. 3-4). This agreement provides in part: 


‘*4, No freight brokerage shall be paid in excess 
of one and one quarter percent (144%) on the 
amount of freight paid in accordance with the 
tariff.’’ 


3 The interveners in this action are River Plate & Brazil Con- 
ferences; The Booth Steamship Company, Limited; Rederiaktie- 
bolaget Disa ; Rederiaktiebolaget Poseidon; Angfartygsaaktiebolaget 
Tirfing; Cia. Argentina de Navegacion Dodero, S. A.; Damp- 
skibsselskabet Torm; Flota Mercante del Estado; N. V. Neder- 
landsch-Amerikaansche Stoomvaart-Maatschappij ‘‘Holland-Amer- 
ika Lijn’’; Van Nievelt, Goudriaan & Co’s. Stoomvaart-Maatschap- 
pij N. V.; A/S Lise; Aktieselskapte Ivarans Rederi; Skibsaktie- 
selskapet Igadi; Lamport & Holt Line, Ltd., Lloyd Brasileiro 
(Patrimonio Nacional); Mississippi Shipping Company, Inc.; 
Moore-McCormack Lines, Inc.; The Northern Pan-American Line, 
A/S; Rederiaktiebolaget Svenska Lloyd; Stockholm Rederiaktie- 
bolaget Svea; Rederiaktiebolaget Fredrika ; A/S J. Ludwig Mo- 
winckels Rederi: Westfal-Larsen & Co., A/S. These interveners are 
hereinafter sometimes referred to as the **Conference’’. 

The foregoing interveners are all of the respondents in the 
proceeding before the Federal Maritime Board, except International 
Freighting Corporation, Inc. and A. S. Besco, ina are no longer 
members of the Conference. 
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‘‘7, The members of each Conference . .. shall, 
at any meeting of the Conference, consider and pass 
upon the ordinary routine business of the Confer- 
ence, and upon any matter involving discriminations, 
tariffs, freights, commissions, brokerages ... gov- 
erning southbound transportation ...’’. 


Rule 10 of Intervener’s Tariff No. 11 provides: 
‘Brokerage 


Freight brokerage ... may be allowed only to 
bona fide brokers whose actual business shall be 
brokerage and freight Berwin, ocean carriers and 
the general shipping public. . 


The Estrado de Ferro Central do Brasil, a part of the 
Ministry of Transport of the Department of Public Works 
of the Brazilian Government, purchased 120 Railroad loco- 
motives and spare parts from the Baldwin-Lima-Hamilton 
Corporation, the International General Electric Company 
and Montreal Locomotive Works, Ltd. The New York 
general agent of Lloyd Brasileiro acted as Central’s fiscal 
agent in the transaction (Tr. 164-167, 169-173; Exs. 55, 56, 
57, 58 and 59). Lloyd Brasileiro was a member of the Con- 
ference and a part of the Ministry of Transport of the 
Department of Public Works of the Brazilian Government 
as was the Central Railroad. 

The Conference learned of the shipment to be made of 
the 120 locomotives and parts and instructed their repre- 
sentative in Brazil to negotiate directly with the Central 
Railroad of Brazil on the question of rates in an endeavor 
to secure the business for the Conference (Ex. 64, Tr. 217). 
Then on or about March 18, 1952 AUT submitted a bid 
directly to the Central Railroad of Brazil offering to carry 
the 120 locomotives and parts for its own account as a 
steamship carrier, bidding in competition with the Con- 


* The Conference agreement and tariff rule permit member lines 
to pay brokerage when earned at their discretion and is not manda- 
tory as petitioner implies (Pet. Br. 4, 23). 


4 


ference to obtain this business (Tr. 340-A-342). The Con- 
ference thereupon transmitted an offer to the Central Rail- 
road by letter dated May 7, 1952, to transport the 120 
locomotives and parts (Ex. 2). This offer was supple- 
mented -by letter dated May 13, 1952, wherein Lloyd 
Brasileiro advised the Central Railroad that they would 
undertake transportation of the locomotives in accordance 
with the rates quoted by the Conference (Ex. 3). By letter 
dated May 14, 1952, the Central Railroad of Brazil advised 
Lloyd Brasileiro that the Central Railroad would deliver to 
them the transportation of the 120 locomotives at the 
freight rate quoted by the Conference (Ex. 60). 

At this time Lloyd Brasileiro was also advised that 
Central had decided to appoint AUT ‘‘its broker’’ in charge 
of arranging shipments. On May 16, 1952, Central advised 
AUT that it had decided to entrust ocean transportation of 
the 120 diesel electric locomotives under construction in the 
United States and Canada for the Central to Lloyd 
Brasileiro, as a member of the Conference, at the price 
quoted to the railroad by the Conference in the letter of 
May 7, 1952 and to appoint American Union Transport 
Ine., as broker in charge of negotiation and arrangement 
in connection with the shipments by Lloyd Brasileiro or 
another member of the Conference, without any charge to 
Central (Ex. 5). 

All the locomotives were to move via Conference vessels 
pursuant to the understanding between Central and Con- 
ference, and all arrangements for their shipment were to 
be handled by AUT without any charge to Central what- 
soever. 

Following the letters referred to above, but prior to the- 
time any of the railroad locomotives were shipped, the 
Conference, at a Special Joint Executive Meeting on June 
12, 1952, considered whether or not brokerage should be 
paid on the locomotives, and in view of the fact that AUT 
had competed with the Conference for this business, and 
since the business was closed with Central by the Con- 
ference directly, concluded that no brokerage should be paid 
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to AUT on these locomotives (Ex. 77, 78, Tr. 91, 93-96). 
This action of the Conference was not submitted to the 
Board for its approval, under Section 15 of the Shipping 
Act although the minutes of the meeting at which this action 
was taken were filed with the Board in accordance -with 
the usual procedure (Tr. 255, Ex. 80). 

The first locomotives were shipped on vessels of Lloyd 
Brasileiro. By letter dated June 11, 1952 AUT claimed 
brokerage from Lloyd Brasileiro at the rate of 14% on 
the two locomotives being shipped. Lloyd Brasileiro imme- 
diately replied by letter dated June 12, 1952 advising that 
Lloyd Brasileiro would not pay brokerage on any of these 
shipments because both the Central Railroad of Brazil and 
Lloyd Brasileiro were departments of the Ministry of 
Transport of the Brazilian Government and Lloyd Bra- 
sileiro was not permitted to pay brokerage on such ship- 
ments in view of the fact that they would normally handle 
such shipments in any event (Ex. 17). This decision not 
to pay brokerage was a managerial decision of Lloyd Bra- 
sileiro and made independently and prior to the Conference 
action taken with respect to the payment of brokerage (Tr. 
183-189). 

AUT was formally advised of the Conference action 
when its bills for brokerage rendered to Moore-McCormack 
Lines were returned to it unpaid on October 14, 1952 with 
the explanation that the line could not pay it because of 
the Conference action of June 12, 1952 (Ex. 23). AUT 
protested the action to the Conference Chairman, who 
replied that the record failed to show that AUT had 
rendered any services to merit brokerage. (Ex. 30). 

All the locomotives were shipped out of New York 
moved via Lloyd vessels and the shipments out of Montreal, 
Canada, were carried by Moore-McCormack Lines, Inc., 
Lamport-Holt Line, Ltd. and International Freighting Cor- 
poration, Inc., all of which were members of the Conference. 
(J.A. 34-42; Tr. 114, 119, 120). 

In addition to the railroad locomotives, Central pur- 
- chased spare parts for them from the manufacturers which 
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also were carried by the Conference lines. Brokerage on 
_ these spare parts was paid by the lines in some but not all 
instances.® 

The Board found that pursuant to its understanding 
with Central, AUT, as freight forwarder, coordinated the 
mannufacturer’s delivery dates with the Conference sailing 
schedules, supervised overland transportation from the 
manufacturer to the carrier, reserved space, made actual 
bookings, prepared bills of lading, documented shipments 
for export, arranged for certification of consular invoices, 
delayed overland transportation where necessary to avoid 
railroad demurrage, and prepared export declarations 
(J.A. 7). 

The Board further found that ‘‘in accordance with the 
directions of Central, AUT booked all of the locomotives 
which moved out of New York on Lloyd vessels, but on the 
Montreal shipments, AUT advised Central of the availa- 
bility of vessels the record fails to show that in any instance 
the actual designation of a carrier was made by AUT; on 
the contrary it is clear that Central reserved to itself the 
right to designate the vessel’’. (J.A. 7, Ex. 14). 

The board stated that the Conference lines in the past 
had paid brokerage in situations when the forwarder-broker 
was ‘‘identified with the cargo’’. 


Summary of Argument. 


The Board in its decision found that AUT performed 
freight forwarding services for the consignee without com- 
pensation and relied upon brokerage from the carriers for 
its full compensation and that under this arrangement the 
consignee was to have property transported at less than 
the rate of transportation therefor, together with the cost 
of the incidental services in connection therewith. There- 


5 At the time brokerage was paid on some of the spare mags the 
lines had no knowledge that AUT had waived its forwarding fee. 
It was not until petitioner provided interveners with a bill of par- 
ee on or about October 10, 1955 that interveners learned this 

ct. 
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fore, the Board correctly held that it would not order 
brokerage paid because the waiving of a freight forward- 
ing fee and collection thereof from the carrier under the 
guise of brokerage would be an indirect rebate to the con- 
signee to the extent that the brokerage payment included 
the cost of the freight forwarding services. Petitioner was 
given ample opportunity to present its position that its 
conduct in waiving the forwarding fee did not deprive them 
of the right to obtain brokerage. 

Under Section 22 of the Shipping Act, before the Board 
can order reparation it must be satisfied that there has 
not only been a violation of the Shipping Act, but also that 
it has resulted in damages to the party seeking reparation. 
Even though the Board decided that there had been a 
violation of Section 15 by the Conference, the Board had 
to determine in fact whether the petitioner had done any- 
thing to earn brokerage. Accordingly, when the Board 
decided that AUT had not earned brokerage by securing 
cargo for the member lines of the Conference, it was acting 
in accordance with the Shipping Act and correctly decided 
this issue. | 

The fact that interveners did not petition for review 
of the Board’s decision does not prevent them from urging 
in support of the Board’s decision any matter appearing 
in the record before the Board, even though in doing so, 
its arguments may in part involve an attack upon the 
decision of the Board. 

The decision of the Board refusing to award reparation 
to AUT, should have been based on the ground that no 
violation of Section 15 of the Shipping Act occurred inas- 
much as the Conference was preventing the payment of 
brokerage under circumstances where such payment would 
constitute a violation of Section 16 of the Shipping Act. 

AUT, in any event, was not entitled to brokerage inas- 
much as it failed to secure cargo for the member lines of 
the Conference and at most merely performed freight for- 
warding services in connection with cargo for which it was 
not entitled to brokerage. By openly competing with the 
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Conference for this business AUT was disqualified from 
earning brokerage. 

There is no statutory requirement that brokerage be 
paid and a steamship line may exercise its own independent 
managerial discretion and determine whether or not to pay 
brokerage. Lloyd Brasileiro did just this, independently 
of the action of the Conference, and therefore, in any event, 
no brokerage should be paid on the shipment carried by 
Lloyd Brasileiro. 


ARGUMENT. 


1. AUT Performed Freight Forwarding Services 
Free of Charge to the Central Railroad and Therefore 
Could Not Lawfully Collect a Brokerage Fee from the 
Carriers for Services Performed by AUT for the 
Central Railroad. 


A. The Board’s Ruling that the Payment of 
Brokerage to AUT Would Have Resulted in an 
Indirect Rebate to Central in Violation of Section 
16 of the Shipping Act is Correct. 


(1) Substantive Law. 


In its decision the Board found that ‘‘AUT performed 
freight forwarding services for the consignee without com- 
pensation therefor and relied upon brokerage from the 
carriers for its full compensation’’ and that ‘‘under this 
arrangement the consignee was to have property trans- 
ported at less than the rate of the transportation therefor, 
together with the cost of the incidental services in connec- 
tion therewith’’. (J.A. 11). The Board found this to be 
‘‘the evil which Congress had in mind when it stated that 
it shall be ‘unlawful for any . . . consignee, forwarder, 
broker . . . knowingly and willfully, directly or indirectly, 
... by any... unjust or unfair device or means to obtain 
or attempt to obtain transportation by water for property 


9 


at less than rates or charges which would otherwise be 
applicable.’ ’’? Even if brokerage were otherwise recover- 
able the Board would not order it paid because ‘‘the waiv- 
ing of a freight forwarding fee from the consignee and the 
collection thereof from the carrier under the guise of 
brokerage would be an indirect rebate to the consignee to 
the extent that the brokerage payment included the cost of 
the freight forwarding services and therefore an unjust 
or unfair device or means.’*® We submit the Board in so 
deciding was correct. 

Petitioner argues section 16 of the Shipping Act is 
inapplicable, although it waived the forwarding fee from 
the consignee and sought to recover it from the carriers 
under the guise of brokerage because this was not ‘‘know- 
ingly and willfully’’ done, did not constitute ‘‘any other 
unjust or unfair device or means’’ and that there was no 
rate ‘‘ otherwise applicable’’ which AUT sought or obtained. 
(Pet. Br. 13-16). 

In Misclassification of Tissue Paper, 4 F. M. B. 483 
relied upon by petitioner (Pet. Br. 14) the shipper con- 
ceded that it had ‘‘knowingly and willfully’’ misclassi- 
fied shipments in order to obtain transportation by water 
at less than the rate or charge which would otherwise have 
been applicable. However, the forwarder was found not 
to have been in violation of Section 16 of the Shipping Act 
because it had not failed in its duty of becoming informed 
under the circumstances. The Board in that case said: 


‘“We believe, following the authority cited by 
Public Counsel, the phrase ‘knowingly and will- 
fully’ means purposely or obstinately or is designed 
to describe a carrier who intentionally disregards 
the statute or is plainly indifferent to its require- 
ments. We agree a persistent failure to inform or 


®In this case the situation before the Board was one in which 
the forwarding fee was entirely waived by the forwarder and the 
Board did not have before it the situation where a shipper or con- 
signee had made an inadequate charge for its forwarding services. 
Accordingly, the Board did not pass upon the latter case despite 
petitioner’s contention to the contrary (Pet. Br. 19, 20). 
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even to attempt to inform himself by means of nor- 
mal business resources might mean that a shipper 
forwarder was acting knowingly and willfully in vio- 
lation of the Act. Diligent inquiry must be exercised 
by shippers and by forwarders in order to measure 
up to the standards set by the Act. Indifference on 
the part of such persons is tantamount to outright 
active violation.’’ 


In this case there is no question of lack of knowledge on 
the part of AUT and what it was doing. Its acts were cer- 
tainly knowing and willful. The fact that there was no 
prior Board decision explicitly stating that the collecting 
of brokerage where the forwarding fee had been com- 
pletely waived is in violation of Section 16 of the Shipping 
Act does not change the willful and knowing character of 
the actions of petitioner. 

The ‘‘unfair device or means’’, as determined by the 
Board, was the waiving of a freight forwarding fee by 
AUT from the consignee and the collection thereof from 


&@ carrier under the guise of brokerage resulting in an 
indirect rebate to the consignee to the extent that the 
brokerage payment included the cost of freight forward- 
ing services. 

Rule 10 of intervener’s Tariff No. 11 provides: 


‘¢.. . freight brokerage shall be paid only on the 
following understanding which shall be written or 
stamped on all brokerage bills: 


‘In compliance with Section 16 of the Shipping 
Act, 1916, payment by the carrier and acceptance of 
freight brokerage by the broker are on the strict 
understanding that no part of the brokerage shall 
revert to the shipper or consignee, and that the busi- 
ness of the broker is in no sense subsidiary to that 
of the shipper or consignee...’ ”’ 


AUT, when it presented its brokerage bills to the mem- 
ber lines of the Conference, had this certification on them 
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even though the consignee would be obtaining the benefit of 
at least part of the brokerage because AUT planned to 
obtain payment.for its forwarding services in this manner. 
Ex. 19, 20.: Thus AUT in making this certification mis- 
represented the facts to the lines. This is equally a dis- 
honest practice within the meaning of ‘‘unfair device or 
means’’, as are the other practices specifically condemned 
by the section. 

The case of Beaumont Port Commission v. Seatrain 
Lines, Inc., 3 F. M. B. 556 cited by petitioner con- 
cerned an interpretation of Section 16, Second of the 
Shipping Act, applying to steamship carriers and is not 
applicable to brokers and forwarders. AUT’s conduct 
was found to violate that part of Section 16 which provides 
that it shall be ‘‘unlawful for any . . . consignee, forwarder, 
broker ..., knowingly and willfully, directly or indirectly, 
... by any... unjust or unfair device or means to obtain 
or attempt to obtain transportation by water for property 
at less than the rates or charges which would otherwise be 
applicable.’’ This paragraph was added to Section 16 of 
the Shipping Act in 1936 to make illegal the specified dis- 
honest practices engaged in by shippers, consignors, con- 
signees, forwarders and brokers, according to the report 
of the House Merchant Marine Committee (H. R. Report 
No. 2598 to accompany S-3467, 74th Cong. 2d Sess.). It 
is broader in scope than section 16, Second, in that attempt- 
ing, as well as obtaining, by indirect, as well as direct means, 
transportation of property by unfair device or means at 
less than the rates or charges which would otherwise be 
applicable is illegal. Petitioner points out (Pet. Br. 16, 
17) that when Congress amended section 16 of the Ship- 
ping Act in 1936, Congress did not intend the amendment 
to interfere with the right to ‘“‘legitimate brokerage’’. 
However, such argument avails petitioner nothing since 
the brokerage which it seeks is not legitimate since it would 
constitute an indirect rebate in violation of the Act. 
The rates ‘‘otherwise applicable’? were the rates at 
which the locomotives actually moved, plus the cost of 
forwarding services to the consignee. AUT by its action 
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of waiving the forwarding fee and seeking to collect it 
from the carriers under the guise of brokerage reduced 
the rates or charges which would otherwise have been 
applicable by the amount of the forwarding services. The 
Board did not find the original Conference rates as they 
existed prior to AUT’s competitive efforts to be the rates 
otherwise applicable despite petitioner’s attempt to create 
the contrary impression (Pet. Br. 8, 15, 16). The rates 
actually charged were well known to AUT (Ex. 62) and 
were in compliance with the Board’s order concerning filing 
of rates contained in 46 C. F. BR. 235.1, 235.2. Thus AUT 
was guilty of obtaining transportation at rates or charges 
other than those ‘‘otherwise applicable’’. 

Petitioner argues that the present general order 72 
issued by the Federal Maritime Board, does not prohibit 
the payment of brokerage where a forwarding fee has been 
waived (Pet. Br. 20). However, general order 72 provides, 
**a forwarder shall not share any part of the brokerage 
received from a common carrier by water with a shipper 
or consignee’”’ (46 C. F. R. 244.13). AUT by waiving its 


forwarding fee was giving the consignee the benefit of part 


of the brokerage it sought to obtain. In any event since the 
statute prohibits payment of brokerage, there is no reason 


why the Board must have a general order restating the 


proposition. 

Petitioner’s reliance on a line of cases concerning the 
necessary proof to show discrimination is inapposite 
because discrimination is not here involved. The Board in 
its decision does not rest upon alleged discrimination. On 


the contrary, it is the obtaining of transportation for prop- 
_ erty at rates and charges other than those which would have 


been applicable by an unjust or unfair device or means 
which is condemned by the Board. 


(2) Procedure. 
Petitioner (Pet. Br. 34-35) attacks the Board’s decision 


~ on the ground that it was allegedly denied a hearing on the 
issue of the legality of its conduct. Under Section 22 of 


a 
- 
| 
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the Shipping Act which grants jurisdiction to the Board 
to award reparation, the Board has no jurisdiction to award 
reparation if by doing so a violation of another provision 
of the Shipping Act would result. For as the Board said, 
“‘even if brokerage was otherwise recoverable we would 
not order it paid where such payment would countenance 
a violation of section 16 of the Act and thus be illegal.’’ 

Section 22 provides that, ‘‘if the complaint is not satis- 
fied the Board shall, except as otherwise provided in this 
Act, investigate it in such manner and by such means, and 
make such order as it deems proper’’. Thus the Board’s 
jurisdiction to make an order awarding reparation is con- 
ditioned upon the other provisions of the Act. Further, 
section 22 provides ‘‘the Board, upon its own motion, may 
in like manner and, except as to orders for the payment 
of money, with the same powers, investigate any violation 
of this Act.’? In this latter part of section 22 it is specifi- 
cally provided that the Board on its own motion may inves- 
tigate any violations of the Act at any time. It is explicitly 
stated in section 22 that the Board may raise at any time 
the question whether there has been a violation of the Ship- 
ping Act. In addition it is familiar law that a court or an 
administrative body can at any time examine into the ques- 
tion of lack of jurisdiction even though the parties may not 
have formally raised the question. 

Petitioner’s argument appears to be that because inter- 
veners did not affirmatively allege in their answer in the 
proceedings before the Board that the payment of broker- 
age in this case would be in violation of the Shipping Act, 
petitioner was deprived of a hearing on this issue. How- 
ever, it was apparent to the petitioner that this was one 
of the issues involved. In the bill of particulars directed 
to petitioner by interveners, the question. was asked of 
petitioner if it waived the forwarding fee from the con- 
signee. The petitioner answered this question in the 
affirmative. Then at the time of the cross examination of 
the president of the petitioner at the hearing, it was once 
again admitted that petitioner waived a forwarding fee. 
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In addition, when proposed finding of fact and conclusion of 

law were submitted to the Examiner, the conference at that 
time argued that the granting of reparation to AUT would 
result in violations of Section 16 of the Shipping Act. In 
the exceptions the interveners filed to the Examiner’s 
report this issue was briefed. Again in the oral argument 
before the Board itself, the conference again made this 
point and counsel for interveners were specifically ques- 
tioned by the Chairman of the Board concerning the waiving 
of the fee and its legal implications. It stands admitted 
that the forwarding fee was waived. The only question 
remaining is a legal one of what its effect is. Certainly 
under the circumstances AUT has been given ample oppor- 
tunity to express its position in this respect and has not 
been denied a hearing on the issue of illegality as it con- 
tends. 


2 A. The Federal Maritime Board Had Jurisdic- 
tion to Decide that AUT Had Not Earned Brokerage. 


American Union Transport, Inc., apparently takes the 
position that all it must do is establish that there has been 
a violation of Section 15 of the Shipping Act and then it 
is entitled to the award of brokerage even though as a 
matter of fact, it may have done nothing to earn such 
brokerage. 

Section 22 of the Shipping Act pursuant to which AUT 
seeks to be awarded reparation, has been interpreted by 
the Federal Maritime Board to give it power to award 
reparation where in fact there has been a showing of vio- 
lation of the Shipping Act resulting in damages sustained 
by the party seeking reparation. Where there is no show- 
ing of actual injury, even though a violation of the Act 
may have been established, the Board has refused to award 
reparation. Sun-Maid Raisin Growers Association v. Blue 
Star Line Ltd., 2 U. S. M. C. 31, 38, J. G. Bowell Co. v. 
American-Hawaiian §. S. Co., 2 U. S. M. C. 95, 104, 105. 
This interpretation of the Shipping Act by the Federal 
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Maritime Board is in accord with the interpretation of the 
Supreme Court of the United States of the reparation sec- 
tion of the Interstate Commerce Act.? In Keogh v. C. & 
N. W. Ry. Co., 260 U. S. 156, 165, the court held that under 
section 8 of the Interstate Commerce Act it is necessary 
to establish the fact that as a result of the carrier’s acts, 
‘damages in some amount susceptible of expression in 
figures resulted’’. 

In this case AUT is seeking to have the Board direct 
that they be paid brokerage and yet they argue the Board’s 
function is to award reparation even though AUT has done 
nothing to warrant the payment of brokerage. .Such rea- 
soning is completely out of keeping with the usual theory 
of damages and is in conflict with the proper interpretation 
of Section 22 of the Shipping Act. 

Petitioner’s contention that Section 16 of the Shipping 
Act is being given extraterritorial effect with respect to its 
claim for brokerage on the shipment moving from Canada 
to Brazil loses sight of the fact that under Section 22, the 
Board has no jurisdiction to award reparation, if by award- 
ing reparation other provisions of the Shipping Act would 
be violated. In its argument, petitioner is seeking to invoke 
the Shipping Act piecemeal and if the Act were so inter- 
preted and applied in this case, the purpose of the Statute 
would be frustrated. It is petitioner who is seeking relief 
from the Board and can only obtain relief in accordance 
with the statutory scheme which contemplates that relief 
be granted only if it does not otherwise violate the Shipping 
Act. 

In this case the Board was not engaged in rule making 
as petitioner contends, but found it necessary to interpret 
the Shipping Act in order to pass upon petitioner’s claim 
for reparation. This proceeding involved an adjudication 
of factual and legal issues by the Board and certainly did 


7™The Supreme Court has pointed out that ‘‘the settled’’ con- 
struction in respect of the Interstate Commerce Act must be applied 
to the Shipping Act 1916. United States Navigation Co. v. Cunard 
8. 8. Co., 284 U. 8. 474, 481. 
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not constitute rule making under the Administrative Pro- 
cedure Act. 


B. The Board Was Correct in Holding that Broker- 
age Was Not Earned in this Case. 


The Board in its decision, as in the past, pointed out 
that brokerage is earned by securing cargo for a ship. 
Agreement No. 7790,2 U. S. M. C. 775. The transporta- 
tion was sold directly by the Conference to the Central 
Railroad and the Central Railroad actually selected the 
‘Individual carrier in every instance in which the locomo- 
tives were transported. All of the services performed by 
AUT in connection with the shipments were functions per- 
formed solely for the consignee, with the exception of the 
preparation of the bill of lading, and the Board held that 
under the circumstances, by the performance of ordinary 
freight forwarding services, no brokerage was earned by 
AUT. 

AUT did not earn brokerage by making formal arrange- 
ments with the lines as to the individual locomotives going 
- forth on the various vessels inasmuch as it did not secure 
the cargo for the lines. AUT in making the arrangements 
with the individual carriers merely carried out ministerial 
duties under the direction of its principal, the Central Rail- 
road of Brazil. 

AUT was acting under specific instructions that all the 
shipments would be made on vessels of Lloyd Brasileiro 
and only in special cases and after consulting Central would 
shipments be effected on other vessels (Ex. 63). As it 
developed, no vessels of Lloyd Brasileiro were available 
to carry the locomotives from Montreal and accordingly, 
AUT acting under the instructions from Central Railroad, 
secured the consent of the Central Railroad to send the 
locomotives forward on vessels of other lines. It is clear 
that AUT had no discretion in the matter but merely 
advised the Central Railroad of the available sailings from 
Montreal and the vessels which then would result in getting 
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the locomotives to Rio de Janero most expeditiously were 
selected by Central (Ex. 14, 15, Tr. 113-117, 154-155). Amer- 
ican Union Transport merely carried out ministerial duties 
for their principal, and in doing so rendered no brokerage 
service to the carriers. 


3. Interveners Have the Right to Urge Any Matter 
Appearing in the Record Before the Board in Support 
of the Board’s Decision. 


Petitioners and respondents in this case take the posi- 
tion that interveners may not make the following conten- 
tion: 


1. The Conference action taken on June 12, 1952 
was not an agreement or modification of an agreement 
required to be filed with the Board for approval prior 
to its effectuation under Section 15 of the Shipping 
Act. 


2. In any event, petitioner’s action in competing 
against the Conference for the transporting of the 120 
locomotives resulted in a forfeiture of any right to 
brokerage from the Conference Lines. 


3. In any event, there is no basis for reparation on 
the shipments carried by Lloyd Brasileiro because the 
action of Lloyd Brasileiro was taken pursuant to the 
exercise of its own independent managerial discretion 
not to pay brokerage. 


The Board ruled adversely to intervener on the first 
issue, specifically found that it was unnecessary to pass on 
the second issue in view of its decision denying reparation 
and failed to pass upon the third issue. 

It is well settled that a party may without petitioning 
for review, urge in support of a decision any matter appear- 
ing in the record although its argument may involve an 
attack upon the reasoning of the decision being petitioned 
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from. The Supreme Court in United States v. American 
Railway Express Co., 265 U. S. 425, at p. 435 said: 


‘‘But it is likewise settled that the appellee may, 
without taking a cross-appeal, urge in support of a 
decree any matter appearing in the record, although, 
argument may involve an attack upon the reasoning 
of a lower court or an insistence upon a matter over- 
looked or ignored.’’ 


4. The Conference Action Taken on June 12, 
1952 Was Not an Agreement or Modification of an 
Agreement Required to Be Filed with the Board for 
Approval. 


The action of the Conference taken on June 12, 1952 was 
taken pursuant to the authority contained in the basic con- 
- ference agreement which had been approved by the Federal 
Maritime Board and its predecessors. Paragraph 7 of the 
agreement permitted the conferences to decide that AUT in 

fact did nothing to earn brokerage and under the circum- 
stances brokerage should not be paid. 

The Board in Agreements and Practices re Brokerage, 
3 U. S. M. C. 170 held that its decision was not to be con- 
strued ‘‘as a prohibition against carriers, acting under 
a conference agreement, from establishing all reasonable 
rules or regulations which will prevent the payment of 
brokerage under circumstances which would violate the 
Act...’’. Again in Joint Committee etc. v. Pacific West- 
bound Conference, 4 F. M. B. 166 the Board specifically held 
that conferences could make rules and regulations— 


‘‘to assure that brokerage will not be paid under 
circumstances which will violate the act, and only to 
freight forwarders who have in fact earned broker- 
age by actually securing or booking the cargo for the 
ship.’’ 


According to the Board the Conference action of June 12 
was a modification of the Conference agreement requiring 


ee ee ee ee, fee 
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filing under section 15 with the Board for approval prior 
to its effectuation. The Board in its decision held that the 
Conference’s action was not the type of action it was refer- 
ring to in Agreements and Practices re Brokerage, supra, 
because the action was directed solely at one forwarder- 
broker and was not of general and prospective applicability. 
In this respect we believe the Board erred. 

The Sections of the Shipping Act should be read to har- 
monize with one another. Power Comm’n v. Panhandle 
Co., 337 U. S. 498, 514. Since payment of brokerage would 
constitute a violation of the Shipping Act, the Act should 
not be read to prohibit the Conference from taking action 
to assure that such brokerage was not paid. 

We submit that the Conference certainly is permitted 
some scope of operation within its basic conference agree- 
ment without requiring each act it does to be submitted 
to the Federal Maritime Board for approval. The Board 
in its decision determined that, ‘‘. . . since it is desirable that 
a more definitive guide be established whereby Conferences 
may readily distinguish between routine agreements which 
need not be filed with the Board and those which require 
specific approval under section 15, a rule-making proceed- 
ing for the definition of such agreement will be initiated.’’ 
Such a proceeding has now been initiated by the Board 
(F. R. Doc. 57—8417). This action of the Conference is 
not of the type found by this Court to violate Section 15 in 
Isbrandtsen Co. v. United States, 211 F. 2d 51, since the 
Conference’s action prevented the payment of brokerage 
under circumstances where such payment would be illegal. 
The basic Conference agreement certainly is broad enough 
to permit such action. 

No new scheme of regulation and control of competition 
or exclusive working arrangement not embodied in the 
basic agreement was introduced by the Conference. Such 
routine action under the basic conference agreement insured 
brokerage would not be paid under circumstance where it 
had not been earned and payment would have resulted in 
violation of the Shipping Act. If once a Conference agree- 
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ment has been approved, each separate act of the confer- 

‘ence members also requires approval of the Federal Mari- 
time Board, the approved agreements would have little 
| significance and prevent effective operation of steamship 
conferences. 


5. In Any Event, Petitioner’s Action in Competing 
Against the Conference for the Transporting of the 
120 Locomotives Resulted in a Forfeiture of Any Right 
to Brokerage from the Conference Lines. 


The Board in its decision found it unnecessary to dis- 
cuss the question of whether AUT forfeited any claim it 
- may have had for brokerage by competing directly with the 
Conference initially contrary to the Conference’s best inter- 
ests. However, the Board’s decision is also sustainable 
on the ground the Conference was justified in refusing to 
pay brokerage to AUT because complainant attempted to 
obtain the contract for the transporting of the 120 locomo- 
tives for its own account and would have admittedly done so 
but for the fact that the Conference submitted a lower bid 
and obtained the business for the vessels of its member 
lines. In fact, the Central Railroad of Brazil appointed 
' AUT as forwarder and broker to reward AUT for its rate 
cutting, which resulted in the conference lines lowering 
their rates (Ex. 62). 

It is a well settled principle that a broker forfeits its 
right of compensation by its misconduct, breach of duty or 
willful disregard in a material respect of an obligation 
imposed upon it by the law of agency. Felhauer v. Milam, 
251 S. W. 379, 159 Ark. 178; Ratliffe v. Cease, 164 P. 1091, 
100 Kan. 445; Sumpson v. Harley, 194 N. W. 440, 110 Neb. 
454; Sutherland v. Guthrie, 103 S. E. 298, 86 W. Va. 208; 
Hustad v. Drives, 193 N. W. 984, 181 Wis. 87. 

In this very transaction for which AUT seeks broker- 
age, it sought to advance its own interests and in doing so 
incurred the good will of the Central Railroad of Brazil 
by its competitive efforts. Since the Conference knew of 
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the competitive efforts of AUT they were perfectly justified 
in refusing to pay brokerage to AUT.. 

It is well settled that a broker must not, except with his 
principal’s full knowledge and consent, assume. any duties 
or enter into any transactions concerning the subject matter 
of the agency in which he has an individual interest or 
represents interests adverse to those of his principal. Phil- 
lips Petroleum Company v. Peterson, 10th Cir., 218 F. 2d 
926, cert. den. 349 U. S. 947. 

As was said by the Court of Appeals for the Second 
Circuit in Commonwealth Finance Corporation v. McHarg, 
2 Cir., 282 Fed. 560, at page 563: 


‘‘No principle is better established in the law than 
that loyalty to his trust is the first duty which every 
agent owes to his principal. It underlies all agencies. 
The law condemns as contrary to public policy any 
conduct in an agent which involves a breach of 
fidelity in that relationship which is most jealously 
guarded. An agent will not be permitted to place 
himself in a position where his own interests may 
become antagonistic to those of his principal’? 


AUT by its conduct forfeited any right to recover 
brokerage: 


6. In Any Event, There Is No Basis for Reparation 
on the Shipments Carried by Lloyd Brasileiro. 


By letter dated June 16, 1952 (Ex. 16) AUT claimed 
brokerage from Lloyd Brasileiro at 114% of the freight 
on the two locomotives to be shipped on the LOIDE MEX- 
ICO, the first of the 120 locomotives to be shipped. Mr. 
Zumsteg, the New York general agent of Lloyd Brasileiro, 
replied immediately by letter dated June 12, 1952 (Ex. 17) 
advising that AUT would not be paid brokerage by Lloyd 
Brasileiro on any of these shipments. Mr. Zumsteg testi- 
fied that he wrote this letter before he learned of the Con- 
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ference action prohibiting the payment of brokerage on 
these locomotives. This decision not to pay brokerage on 
these locomotives was based upon instructions received by 
Mr. Zumsteg from the head office of Lloyd Brasileiro in 
Brazil that he was not to pay brokerage on government 
cargo where it was mandatory that cargo be shipped on 
vessels of Lloyd Brasileiro. These locomotives had to be 
shipped by Lloyd Brasileiro provided Lloyd Brasileiro had 
vessels available at the proper time and place. 
Mr. Zumsteg testified as follows: 


“*Q. Mr. Zumsteg, I show you Exhibit No. 16, 
dated June 11, 1952, from American Union Trans- 
port, Inc., and ask you if you didn’t receive that? 
A. Yes, I received this letter. 

“*Q. Do you recall on what day you received that? 
A. I believe I received it on June 12th. Generally 
on the following day from the date of the letter. 

“‘Q. Does this letter relate to the first shipments 
of locomotives carried by American Union Trans- 
port? 

‘‘Hixaminer Gray: Not carried by. 

‘‘Q. Excuse me, carried by Lloyd Brasileiro? A. 
Yes, I believe they were the first two locomotives that 
were to be shipped, and were shipped on a vessel to 
sail about June 20th. 

‘‘Q. These were the first locomotives that you 
carried? A. I believe so. 

‘$Q. I show you Exhibit No. 17 which, I believe, 
is your reply to Mr. Holzer? A. That is correct. 

‘<Q. In there, didn’t you advise Mr. Holzer that 
you could not pay brokerage on these locomotives? 
A. That is correct, on these locomotives, and also 
Government cargo when it is consigned to the Gov- 
ernment departments. 

‘‘Q. Did you write this letter before learning of 
the Conference action prohibiting the payment of 
brokerage on these locomotives? A. Yes, I did. 

“Q. As a matter of managerial discretion you 
determined you could not pay brokerage on these 
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locomotives? A. I was instructed from the head 
office in Brazil, where my boss is, on Government 
cargo, not to pay brokerage, especially when the 
cargo is mandatory that it is shipped in our vessels,’’ 
(Tr. 183-194) 


‘‘A. About the payment of brokerage, when we 
handle the shipment for the Government, and it is 
for a Government Department, we do not pay broker- 
age. We do not pay brokerage when it is consigned 
to the Ministry of Transport, War, Navy, the Min- 
istry of the Air Force, or the Ministry of Education, 
or any other Government Department. When the 
cargo is designated for shipment by us. 

‘‘Q. You mean the cargo has to move by Lloyd 
Brasileiro? A. That is right. 

‘‘Q. So in those situations you believe that the 
broker is not in a position to give you the cargo, and 
therefore he earns no brokerage? A. He earns no 
brokerage, except in certain cases when bids are 
asked in Brazil on CIF shipments, and the control 
is with the shipper or the supplier in the United 
States or Europe, and he has control of the shipment. 

“‘Q. Therefore, the cargo does not necessarily 
have to move over Lloyd’s? A. It can move on any 
vessel. 

“‘Q. And for competitive reasons, you have to pay 
brokerage? A. We have to pay brokerage. 

**Q. Is that what you had in mind when you wrote 
your letter? A. No, in this particular case it was 
not that. I had instructions from the Director in 
person to handle the shipment, in this telephone con- 
versation at the time he was sending the contracts 
to me, and in this particular case also, the Central 
being the Ministry of Transport and Public Works, 
and Lloyd was also a part of the Ministry of Public 
Works, it is logical, and as that cable even said, we 
should not be paying brokerage, because we would 
be paying brokerage for something that we would 
handle and should handle.’’ (Tr. 187, 188) 





24 


There is no provision in any applicable act or regulation 
of the Board requiring the payment of brokerage. On the 
contrary the Board has always recognized the right of an 
individual steamship line to make its own determination 
as to whether it would pay brokerage. In. Agreements and 
| Practices Re Brokerage, supra, this principle was recog- 
nized by the Board as follows (p. 177): 


‘Nothing herein is to be construed as a directive 
that individual carriers must pay brokerage nor as 
any limitation as to the amount of brokerage that 
may be paid by such individual carriers, provided 
the payments do not result in violations of appli- 
cable statutes. A carrier should be free withm 
limits to pay brokerage or not as its individual man- 
agerial discretion dictates.’’ (Emphasis added) 


Under the circumstances therefore, Lloyd Brasileiro 
had the right to refuse to pay brokerage to petitioner. 


Conclusion. 
The petition for review should be dismissed. 
Respectfully submitted, 


Rosegr EK. Kurz, 
Exmer C. Manpy, 
Attorneys for Interveners, 


Maunsey Building, 
Washington 4, D. C. 
and 
One Twenty Broadway, 
New York 5, N. Y. 
Of Counsel: 
Krai, Campsert & Keatie. 


November 4, 1957. 
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NO. 13866 
STATEMENT OF QUESTIONS PRESENTED 


The Respondents agree that the Petitioner has correctly 
stated the questions presented in substantial accordance 
with the stipulation entered into before Judge Wilbur K. 
Miller at a Prehearing Conference on July 3, 1957 (J.A. 

)s 

For the convenience of the Court, we restate those ques- 

tions as stipulated: 


‘*1. Was the Board’s ruling that the payment of 
brokerage to petitioner would result in an indirect 
rebate to the consignee of the cargo in violation of 
section 16 of the Shipping Act, erroneous either as a 
matter of substantive or procedural law? 


“‘Under this issue, petitioner reserves the right 


to argue that the respondents before the Board and 
the Board itself failed to give proper notice that the 
lawfulness of petitioner’s conduct was an issue in the 
Board proceeding. 


‘*2. Where petitioner has performed freight for- 
warding services for a consignee free of charge, may 
it lawfully collect a brokerage fee from the carrier for 
any services performed by petitioner in connection 
with such forwarding? 


‘*3. (a) Did the Board have jurisdiction to decide 
whether brokerage was earned by petitioner? 


(b) If so, did the Board err in holding that broker- 
age had not been earned?”’ 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13866 


SUEEEEEEEEEEee 


American Union Transport, Inc., 
Petitioner, 
v. 


Unirep Srates or AMERICA AND F'eperaL Maritrme Boarp, 
Respondents, 


Rrver PxuaTe anp Braziu CoNFERENCES 
(and the Member Lines Thereof), 
Interveners. 


COUNTERSTATEMENT OF THE CASE 


Petitioner in this proceeding, American Union Trans- 
port, Ine. (hereafter sometimes called AUT), is a freight 
forwarder ;? it also conducts business as a freight broker, 
and as an owner, charterer, and operator of ships (F'.M.B. 
Rept. 3, J.A. 3). The Conference is a group of steamship 
lines which operate as common carriers by water between 
ports of the United States and Canada (save the Pacific 
coast of the United States and Canada, and Newfound- 
land) and ports in Uruguay, Paraguay, Argentina, and 
Brazil (F.M.B. Rept. 3, J.A. 3). 

At the outset, it is necessary to dispel the possible con- 
fusion resulting from petitioner’s indiscriminate use of 
the words ‘‘forwarder’’ and ‘‘broker,’’ as though the two 
were synonymous. In fact, their meanings are fundamen- 


1 As a freight forwarder, petitioner holds a certificate of registration as 
required by the Board in its General Order 72, 46 C.F.R, 244. 
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tally different. As will be more fully developed in this 
brief, a freight forwarder assists the shipper or consignee 
in arranging for cargo to be brought alongside the vessel 
for loading, and in preparing necessary export and other 
documents. A freight broker, on the other hand, serves the 
earrier by securing cargo for it rather than for other car- 
riers. Freight brokerage is a commission, paid by the car- 
rier out of the ocean freight to a freight broker who has 
secured the business for that carrier. 

The Estrado de Ferro Central do Brazil (herein ‘‘Cen- 
tral’’), an instrumentality of the Government of Brazil, 
purchased 120 locomotives and spare parts therefor from 
the Baldwin-Lima-Hamilton Corporation, the International 
General Electric Company, and the Montreal Locomotive 
Works, Ltd. Central employed as its fiscal agent in this 
transaction the general agent of Lloyd Brasileiro (herein 
‘‘Lloyd’’), a steamship line belonging to the Conference, 
and like Central, also an instrumentality of the Brazilian 
Government. Upon learning of the purchase, both AUT 
and the Conference solicited Central to ship the locomotives 
via their vessels (F.M.B. Rept. 4, J.A. 4). 

During March 1952, the Conference, acting through their 
authorized representatives, conducted negotiations with 
Central looking to a commitment for the ocean carriage of 
_these railroad locomotives from the United States and 
- Canada to Brazil via Conference members (Ex. Nos. 2, 3, 
64, 66-76; J.A. ). On May 14, 1952, as a result of these 
negotiations, Central advised Lloyd, a member line of the 
Conference, that it was ‘‘entrusted with the transportation 
of the 120 Diesel-electric locomotives presently under con- 
struction in the United States and Canada at the freight 
rates submitted in the letter from the Freight Conference 
dated May 13th’’ (Ex. 4, J.A. ). The same letter stated 
that AUT was appointed ‘‘as brokers in charge of arrang- 
ing shipments and conducting any negotiations in connec- 
tion with these shipments with Lloyd Brasileiro in New 
York.’’ By letter dated May 16, 1952, Central advised 
AUT that the Director of the Railroad had decided to en- 
trust ocean transport of the 120 locomotives to Lloyd as a 
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member of the Conference at prices quoted by the Confer- 

ence, and that AUT was appointed ‘‘as brokers in charge 

of negotiations and arrangements in connection with these 

shipments by Lloyd Brasileiro or another member of the 

Conference, without any charge to. Central’’? (Bx. 6, J.A. 
). To this AUT agreed (Tr. 93, J.A. )s 

During the same period of time in which the Conference 
was seeking to obtain the carriage of these locomotives for 
its member lines, AUT also sought the carriage for itself 
as a steamship operator. Both were aware that they were 
in competition for the business, but neither was aware of 
the rates quoted by the other (F'.M.B. Rept. 4, J.A. 4; Tr. 
341-342 ; 350-351, J.A. ) 

By letter dated June 18, 1952, Central gave specific and 
detailed instructions to AUT as to how the shipments were 
to be marked, what documents were required, how the in- 
voices should be made up, and the like (Ex. 13, J.A. ). 
And by letter of August 5, 1952, AUT was instructed to 
ship the locomotives via Lloyd wherever possible and, 
where it was not possible to do so, to advise Central of 
whatever alternative sailings were available, whereupon 
Central would instruct AUT which carrier to use (Ex. 14, 
J.A. ). 

The first locomotives to be shipped were scheduled to 
leave the factory at Eddystone, Pennsylvania, on June 19, 
1952, for loading on the SS Lope Mexico of Lloyd at New 
York. By letter dated June 11, 1952, AUT advised Lloyd 
of this shipment and stated that it expected Lloyd to pay 
AUT brokerage at 114 percent of the ocean freight. Lloyd 
replied by letter dated June 12, 1952, advising that it could 
not pay brokerage for the reason that ‘‘both the Estrada 
de Ferro Central do Brasil and the Lloyd Brasileiro-Patri- 
monio Nacional are departments of the Ministerio da Viacao 
e Obras Publicas of the Government of Brazil, and on all 
shipments consigned to Brazilian Government Depart- 
ments, we are not permitted to pay brokerage, since this 
would mean that the Brazilian Government through the 





2Emphasis supplied here and elsewhere in this brief unless otherwise in- 
dicated. 
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tally different. As will be more fully developed in this 
brief, a freight forwarder assists the shipper or consignee 
in arranging for cargo to be brought alongside the vessel 
for loading, and in preparing necessary export and other 
documents. A freight broker, on the other hand, serves the 
carrier by securing cargo for it rather than for other car- 
riers. Freight brokerage is a commission, paid by the car- 
rier out of the ocean freight to a freight broker who has 
secured the business for that carrier. 

The Estrado de Ferro Central do Brazil (herein ‘‘Cen- 
tral’’), an instrumentality of the Government of Brazil, 
purchased 120 locomotives and spare parts therefor from 
the Baldwin-Lima-Hamilton Corporation, the International 
General Electric Company, and the Montreal Locomotive 
Works, Ltd. Central employed as its fiscal agent in this 
transaction the general agent of Lloyd Brasileiro (herein 
‘‘Lloyd’’), a steamship line belonging to the Conference, 
and like Central, also an instrumentality of the Brazilian 
Government. Upon learning of the purchase, both AUT 
and the Conference solicited Central to ship the locomotives 
via their vessels (F.M.B. Rept. 4, J.A. 4). 

During March 1952, the Conference, acting through their 
authorized representatives, conducted negotiations with 
Central looking to a commitment for the ocean carriage of 
these railroad locomotives from the United States and 
Canada to Brazil via Conference members (Ex. Nos. 2, 3, 
64, 66-76; J.A. ). On May 14, 1952, as a result of these 
negotiations, Central advised Lloyd, a member line of the 
Conference, that it was ‘‘entrusted with the transportation 
of the 120 Diesel-electric locomotives presently under con- 
struction in the United States and Canada at the freight 
rates submitted in the letter from the Freight Conference 
dated May 13th’’ (Ex. 4, J.A. ). The same letter stated 
that AUT was appointed ‘‘as brokers in charge of arrang- 
ing shipments and conducting any negotiations in connec- 
tion with these shipments with Lloyd Brasileiro in New 
York.’’ By letter dated May 16, 1952, Central advised 
AUT that the Director of the Railroad had decided to en- 
trust ocean transport of the 120 locomotives to Lloyd as a 
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member of the Conference at prices quoted by the Confer- 

ence, and that AUT was appointed ‘‘as brokers in charge 

of negotiations and arrangements in connection with these 

shipments by Lloyd Brasileiro or another member of the 

Conference, without any charge to. Central’’? (Ex. 6, J.A. 
). To this AUT agreed (Tr. 93, J.A. }; 

During the same period of time in which the Conference 
was seeking to obtain the carriage of these locomotives for 
its member lines, AUT also sought the carriage for itself 
as a steamship operator. Both were aware that they were 
in competition for the business, but neither was aware of 
the rates quoted by the other (F.M.B. Rept. 4, J.A. 4; Tr. 
341-342; 350-351, J.A. yi 

By letter dated June 18, 1952, Central gave specific and 
detailed instructions to AUT as to how the shipments were 
to be marked, what documents were required, how the in- 
voices should be made up, and the like (Ex. 13, J.A. Ve 
And by letter of August 5, 1952, AUT was instructed to 
ship the locomotives via Lloyd wherever possible and, 
where it was not possible to do so, to advise Central of 
whatever alternative sailings were available, whereupon 
Central would instruct AUT which carrier to use (Ex. 14, 
J.A. 7. 

The first locomotives to be shipped were scheduled to 
leave the factory at Eddystone, Pennsylvania, on June 19, 
1952, for loading on the SS Lows Mexico of Lloyd at New 
York. By letter dated June 11, 1952, AUT advised Lloyd 
of this shipment and stated that it expected Lloyd to pay 
AUT brokerage at 114 percent of the ocean freight. Lloyd 
replied by letter dated June 12, 1952, advising that it could 
not pay brokerage for the reason that ‘‘both the Estrada 
de Ferro Central do Brasil and the Lloyd Brasileiro-Patri- 
monio Nacional are departments of the Ministerio da Viacao 
e Obras Publicas of the Government of Brazil, and on all 
shipments consigned to Brazilian Government Depart- 
ments, we are not permitted to pay brokerage, since this 
would mean that the Brazilian Government through the 
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Lloyd Brasileiro, who automatically are designated as ship- 
_ ping agents of all Government cargoes, would be paying 
brokerage on shipments they would normally handle as 
they have been handled in the past’’ (Ex. 16, 17, J.A. iB 
Notwithstanding Lloyd’s refusal to pay brokerage, this 
shipment, and all others from New York, were made on 
Lloyd vessels with AUT performing the freight forwarding 
services (Tr. 114, 141; J.A. \ 

In late September and early October 1952, shipments 
from Canada were made on vessels of Moore-McCormack 
Lines and International Freighting Corporation (I.F.C.) 
and bills for brokerage thereon were sent by AUT to those 
carriers. By letter dated October 14, 1952, Moore-McCor- 
mack Lines, Inc., advised AUT that brokerage would not 
be paid on shipments of these locomotives, ‘‘the carriage of 
which had been closed direct in Brazil with the Central 
Railroad by Conference representatives’? (Ex. 23, J.A. 

). A similar letter dated October 24, 1952, was sent 
to AUT by I.F.C. (Ex. 24, J.A. ). Each of these letters 
stated that the Conference had voted on June 12, 1952, to 
pay AUT no brokerage on the locomotives (Ex. 78, J.A. 

). At this time, each of these carriers had transported 
four locomotives. Notwithstanding this refusal, AUT per- 
formed freight forwarding services in connection with the 
remaining 36 locomotives which were shipped from Canada. 

Thus, in October 1952, AUT had been informed that none 
of the Conference lines intended to pay brokerage with re- 
spect to the shipments of Central. By letter to AUT dated 
November 14, 1952, the Conference confirmed the position 
of its members (Ex. 30, J.A. :2 

The locomotives which were shipped out of New York 
moved exclusively via Lloyd vessels. The shipments out 
of Montreal, Canada, were carried by Moore-MeCormack 
Lines, Lamport-Holt, Inc., and I.F.C., all Conference mem- 
bers (F.M.B. Rept. 7, J.A. 6-7, Tr. 114, 120, J.A. bs 

Central purchased spare parts for the locomotives from 
the manufacturers which were shipped along with the loco- 
motives. Brokerage on these spare parts was paid to AUT 
by the lines in some, but not all, instances (F'.M.B. Rept. 7, 
J.A. ) (Tr. 57-58, J.A. a 


b) 


Pursuant to its understanding with Central, AUT, as 
freight forwarder acting on behalf of Central, coordinated 
the manufacturer’s delivery dates with the Conference’s 
sailing schedules, supervised overland transportation from 
the manufacturer to the carrier, reserved space, made ac- 
tual bookings, prepared bills of lading, documented ship- 
ments for export, arranged for certification of consular in- 
voices, delayed overland transportation where necessary to 
avoid railroad demurrage, and prepared export declara- 
tions. 

In accordance with the directions of Central, AUT 
booked all the locomotives which moved out of New York 
on Lloyd vessels (Tr. 114, J.A. ) (F.M.B. Rept. 8, J.A. 
7). On the Montreal shipments, AUT advised Central of 
the availability of vessels, but the record fails to show that 
in any instance the actual designation of a carrier was 
made by AUT; on the contrary, it is clear that Central re- 
served to itself the right to designate the vessel (Bx. 14, 
J.A. i” 

The proceeding now under review was commenced on 
June 14, 1954, by complaint against the Conference filed by 
AUT before the Federal Maritime Board pursuant to Sec- 
tion 22, Shipping Act, 1916. The relief sought in the com- 
plaint was an award of reparations in the amount of 1144 
percent of the ocean freight payable on the locomotives 
and spare parts, claimed by AUT as brokerage. AUT also 
requested the Board to find the Conference agreement to 
withhold such payment a violation of Section 15, Shipping 
Act, 1916, and to order the Conference to cease and desist 
from such agreement (J.A. 32-33). After full administra- 
tive proceedings (hearings, an Examiner’s recommended 
decision (J.A. 51-76), exceptions thereto, and oral argu- 
ment before the Board), the Board on March 25, 1957, de- 
nied AUT’s demand for reparations. 

The Board held that AUT had waived any payment of 
a freight forwarding fee by Central and instead had in- 
tended to collect such forwarding fee from the steamship 
companies under the guise of brokerage; that if the broker- 
age moneys were thus applied in payment of such fees, 
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AUT would, in effect, be sharing it with the consignee and 
thereby effectuating an indirect rebate; and that the Board 
would not order the payment of such brokerage, for to do 
so would in effect be causing a violation of Section 16, 
Shipping Act, 1916. 

- he Board further found that brokerage could not be re- 
covered in any event, since AUT had not earned it by secur- 
ing the cargo for the ships. The Board also held that the 
Conference Agreement to withhold brokerage was a viola- 
tion of Section 15, Shipping Act, 1916, but only because it 
was effectuated before it was filed and approved.* 


: STATUTES INV : or 
The relevant portions of the 
and F'.M.B. General Order No. 72 are set forth in the ap- 


pendix to petitioner’s brief, pages A-1 to A-5. 

In addition, there is involved Rule 16, Rules of Practice 
and Procedure, Federal Maritime Board (46 C.F.R. See. 
201.261), in part: 


‘*(a) Upon petition or its own motion, the Board 
may at any time after reasonable notice, reopen any 
proceeding under these rules for rehearing, reargu- 
ment, or reconsideration and, after opportunity for 
hearing, may alter, modify, or set aside in whole or in 
part its report of findings or order therein if it finds 
such action is required by changed conditions in fact 
or law or by the public interest.”’ 


SUMMARY OF ARGUMENT 


This is a suit for review of a Board report and order, 
entered pursuant to the regulatory provisions of the Ship- 
ping Act, 1916. The action under review is a conventional 
exercise of the expertise of a specialized administrative 
agency. The Board’s decision denied an award of repara- 
tions, and petitionerf# herein seeks the reversal of that de- 
cision. The Board’s action was based on the grounds that 


3 The resulting order of the Board was that the Conference and its member 
lines ‘‘abstain from concerted action herein found to be in violation of Sec- 
tion 15 .. .’? (F.M.B. Order—J.A. 18). This is not a requirement that the 
brokerage be paid, as petitioner seems to argue (Pet. Br. 6). 
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(1) an award of reparations would, in the premises, vio- 
late Section 16 of the Shipping Act, 1916, and (2) the 
petitioner, in any event, lacked standing to complain before 
the Board, since it had no right to the payment sought, and 
hence had suffered no legal wrong. 

As we shall show, the Board’s decision is unassailably 
correct, both substantively and procedurally. 


L The Board’s Decision and Order Are Correct on the Merits 


A. This is a case raising specialized questions of regu- 
latory policy within the special competence of the Federal 
Maritime Board. As such, it falls within the exclusive 
primary jurisdiction of the Board, and in the exercise of 
that jurisdiction, all parties have been afforded a full hear- 
ing. The Board’s findings of fact are squarely based upon 
the evidence in the record, and the conclusions of law are 
not only consistent with, but are compelled by, the Shipping 
Act, 1916. 

The particular issues herein have to do with the details 
of ocean shipping procedures and their effect on the foreign 
commerce of the United States. Their resolution calls for 
the specific application of a broad statutory policy, the 
realization of which has been entrusted to the Federal 
Maritime Board. It is well settled that in such cases, the 
conclusions of the agency should be accepted, if they have 
warrant in the record and a reasonable basis in law. 

B. The Board correctly found that an award of repara- 
tions would be in the nature of an indirect rebate and vio- 
lative of Section 16, Shipping Act, 1916. The indisputable 
fact is that AUT agreed to perform freight forwarding 
services for Central without charge, and expected to be 
compensated therefor by collecting brokerage payments 
from the ocean carriers. The end result would have been 
the use of a percentage of the ocean freight to pay for 
services rendered to Central, the consignee, at its request 
and for which Central, in the normal course of business, 
should pay. If brokerage had been paid by the carriers to 
AUT, it would in effect have been shared with Central, and 
thus would have amounted to an indirect rebate of a por- 
tion of the ocean freight. : 
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Section 16 prohibits a consignee, in this case Central, 
from obtaining transportation at less than applicable 
rates by means of false billing, false classification, false 
weight, false report of weight, or any other unjust or un- 
fair device or means. The applicable rate was that 
_ quoted to Central by the Conference and agreed upon as 
a negotiated price. Freight forwarding services are no 
part of the duty or function of the ocean carrier and are 
performed for the shipper or consignee. The ocean freight 
contract does not contemplate their payment by the ocean 
carrier. If the consignee and/or his forwarder enter into 
any plan whereby the carrier will be made to absorb this 
cost out of the freight rate, the consignee seeks, in effect, 
to obtain transportation at less than the applicable rate. 

This result is forbidden by Section 16. It violates the 
purpose and intent of the Shipping Act. The term ‘‘any 
other unjust or unfair device or means’’ in Section 16 was 
intended to reach and include all such practices. Having 
found the arrangement in this case to have such a result, 
the Board properly left the parties where it found them. 
It could not, in the proper performance of its duties, order 
a payment of reparations which would only serve to per- 
fect an inchoate violation of law. 

C. The Board further correctly found that petitioner 
lacked standing, since it had not earned, and hence had no 
right to the brokerage sought, and thus had not suffered 
any legal wrong. 

Under Section 22, the Board may award reparations 
only for an injury, ‘‘if any’’, caused by a violation of the 
Act. A compensatory award is contemplated and neces- 
sarily cannot be made without a finding that complainant 
has incurred the loss of something to which it was legally 
entitled. 

The service to an ocean carrier for which it pays broker- 
age (a commission measured by a percentage of the ocean 
freight on a shipment of cargo) is the obtaining of that 
shipment for it by the broker. This has been for many 
years the consistent determination of the Federal Maritime 
Board. That freight forwarders, acting as agents for ship- 
pers and consignees, may often act also as brokers does 
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not change this fact. In this case the evidence clearly 
shows that the ocean carriers, acting through the Confer- 
ence, negotiated directly with Central and obtained the 
cargo, not only without assistance from AUT, but in spite 
of AUT’s competitive bargaining against them. The un- 
disputed facts are that Central, the consignee, reserved for 
itself the right to choose the carrier on every shipment, and 
that AUT could not bestow the business upon any partic- 
ular carrier. Clearly, AUT did not earn the brokerage 
payments it seeks to collect in this proceeding. And since 
it did not earn them, and had no legal right to collect them, 
it was not injured by the carrier’s refusal to pay. 

D. With particular reference to the locomotives trans- 
ported from Canada to Brazil, the Board could not in any 
event have awarded reparations. The Board’s authority 
to make an award is limited only to violations of the Ship- 
ping Act, 1916, and that statute establishes regulatory 
standards applicable only to the foreign commerce of the 
United States, and not of Canada. Acts of the carriers 
performed in the foreign commerce of Canada cannot 
violate the Shipping Act, 1916, and, therefore, the Board 
cannot award reparations pursuant to the Shipping Act; 
1916. 


IL The Board’s Decision and Order Are Procedurally Valid 


The only attack made by petitioner upon the procedural 
validity of the Board’s report and order is the assertion 
that petitioner had no notice that the legality of its claim 
for brokerage would be in issue. This assertion is wholly 
without merit. As the complainant before the Board, AUT 
was given full opportunity to present all the facts it deemed 
pertinent to its claim. The facts disclosed by its own testi- 
mony and evidence reveal the content and scope of its 
agreement with Central to waive all charges against Cen- 
tral for forwarding services, and instead to be compen- 
sated for such services by collecting brokerage from the 
carriers. A complainant seeking the aid of a court or 
agency must be presumed to know that the legality of its 
claim is always inherently in issue, and that where facts 
emerge disclosing illegality, the claim must be denied. 
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Petitioner was, moreover, expressly alerted to this -ques- 
tion by the opening brief before the Board’s Examiner 
filed by the Conference and again by the Conference’s ex- 
ceptions to the examiner’s recommended decision. In its 
reply to the exceptions of the Conference, petitioner ar- 
- gued this issue and must be presumed to have offered all 
' the arguments it cared to have considered in this connec- 
tion. The issue was again for a third time specifically 
- ealled to AUT’s attention in the oral argument before the 
- Board, and petitioner chose to be silent on the point. It 
should not now be heard to say that it was deprived of any 
rights of notice or hearing. 


ARGUMENT 
L THE BOARD CORRECTLY DENIED REPARATIONS 


The decision in this case was made after full hearing, 
submission of briefs, and oral argument, and is one pecu- 
liarly within the specialized competence of the Federal 
Maritime Board. It has to do with relations between ship- 
per and carrier in foreign commerce and with the role of 
freight forwarders and brokers in this relationship. It 
thus raises issues of fact and policy not within the con- 
ventional experience of the Courts.* Far East Conference 
v. Umted States, 342 U.S. 570, 574 (1952); See United 
States Navigation Co. v. Cunard Steamship Co., 284 U.S. 
474, 485 (1932); Trade Commission v. Cement Institute, 
333 U.S. 683, 726-727 (1948). 

There is involved the specific application of a broad 
statutory term, National Labor Relations Board v. Hearst 
Publications, Inc., 322 U.S. 111, 130-131 (1944), and the 
precise impact of a particular practice on the foreign com- 
merce of the United States. See F.7.C. v. Motion Picture 





4 The problems involved in the practices of freight forwarding are extremely 
complex and have undergone careful scrutiny by the Board in numerous cases. 
Two of these were general investigations of freight forwarder practices. 
Port of New York Freight Forwarder Investigation, 3 U.S.M.C. 157 (1949); 
and Agreements ¢ Practices Pertaining to Brokerage, and Related Matters, 
3 U.S.M.C. 170 (1949). See discussion in House Report No. 2939, 84th Cong., 
2nd Sess., Investigation into the Activities of Foreign Freight Forwarders 
and Brokers. 









11 


Adv. Co., 344 U.S. 392, 396 (1953). The order of the Board 
is supported by the record and has a reasonable basis in 
law. It should not be disturbed. Securities Commission v. 
Chenery Corp., 322 U.S. 194, 207 (1947); United States v. 
Pierce Auto Lines, 327 U.S. 515, 535-536 (1946) ; O’Leary 
v. Brown-Pacific-Maxon, 340 U.S. 504, 508 (1951); Dob- 
son v. Commissioner, 320 U.S. 489, 502 (1943); Gray v. 
Powell, 314 U.S. 402, 412 (1941). The principle of these 
cases is applicable to this proceeding for review of an order 
denying reparations. United States v. Interstate Commerce 
Commission, 91 App. D.C. 178, 184, 198 F’. 2d 958, 963-964 
(1952) ; cert. den. 344 U. S. 893. 





A. The Board Correctly Found That an Award of Reparations 
Would Be in the Nature of an Indirect Rebate and Violative 
of Section 16, Shipping Act. 1916 


The Board’s denial of reparations was based upon two 
independent grounds, either of which was sufficient to dis- 
pose of the complaint. The first of those grounds was that 
to award reparations as sought would be violative of Sec- 
tion 16, Shipping Act, 1916. The opening paragraph of 
that section provides as follows: 


‘“‘That it shall be unlawful for any shipper, con- 
signor, consignee, forwarder, broker, or other person, 
or any officer, agent, or employee thereof, knowingly 
and willfully, directly or indirectly, by means of false 
billing, false classification, false weighing, false report 
of weight, or by any other unjust or unfair device or 
means to obtain or attempt to obtain transportation 
by water for property at less than the rates or charges 
which would otherwise be applicable.’’ 





The refusal of the Board to order payment of repara- 
tions is founded upon the plain and unalterable fact that 
the brokerage AUT demanded of the carriers was in reality 
compensation for freight forwarding services rendered the 
consignee, Central; that its payment would, in effect, 
amount to the application by the carriers of a portion of 
the ocean freight to compensate AUT for freight forward- 
ing services for which Central was obliged to pay; and that 
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such payment would, in this case, effectuate a plan whereby 
Central would have obtained the transportation service, 


for which it was liable to pay, for an amount less than that 


which would otherwise be applicable.5 
Petitioner contends that Section 16, Shipping Act, 1916, 


- cannot apply to the arrangement between AUT and Central 
_ (Pet. Br. 13-20). This position apparently rests upon 


petitioner’s inability to find in Section 16 an exact descrip- 
tion of its arrangement. Such a narrow and limited con- 
struction does not accord with the purpose and history of 
the statute. 

The opening paragraph of Section 16, quoted above, was 
added to the Shipping Act, 1916, in 1936, following hear- 


~ ings before the House Committee on Merchant Marine and 


Fisheries, April 28, 1936. The bill, S. 3467, was accom- 
panied by House Report No. 2598 (74th Cong., 2d Sess.), 
which particularly quoted the comment of the Shipping 
Board Bureau approving the legislation, and stated in part 
‘it would be highly desirable to have legislation enacted 
amending the Shipping Act, 1916, so as to prohibit false 
billing and other practices sometimes employed in attempts 
to obtain transportation by water at less than regular rates 
or to secure allowances or refunds im connection with such 
transportation.’’ (p. 2). 

It is made amply clear by the testimony before the Com- 
mittee that a primary purpose of the opening paragraph 
of Section 16 is to furnish to ocean carriers protection from 
improper shipper activities comparable to that provided 





5 Petitioner erroneously states, in reference to the fact that the rate on the 
locomotives had been negotiated between the Conference and Central (Br., 
p. 15): ‘‘Even if AUT has acted with malicious intent and by the means 
proscribed, it could not have violated Section 16 because there were no rates 
‘otherwise applicable’ to be undercut.’’ This statement is squarely con- 
tradicted by the legislative history (House Report No. 2598, 74th Cong., 2d 
Sess., p. 3): 


“It is not intended that the language of the new amendment shall 
prohibit any negotiated rate which at this time would be permitted 
under the law, and it is believed that this fear on the part of shippers, 
consignors, consignees, forwarders, brokers or other persons is met by 
the use of the words ‘at less than the rates or charges that would other- 
wise be applicable.’ ’’ 
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for shippers by part ‘‘Second’’ of the original Section 16.® 
That part imposes a penalty upon carriers for directly or 
indirectly allowing any person to obtain transportation for 
less than the regular rates by any unjust or unfair device 
or means; but until the addition of the first paragraph of 
Section 16 in 1936, no correlative liability attached to of- 
fending shippers. The purpose of the new paragraph was 
to protect carriers from unfair devices whereby a shipper 
or consignee would seek to obtain transportation at less 
than the rate to which the carrier was entitled, and impose 
on them a liability similar to that imposed on offending 
carriers.” Hearings on S. 3467, 74th Cong., 2d Sess., House 
Merchant Marine and Fisheries Committee, April 28, 1936, 
pages 2-3. House Report No. 2598, accompanying S. 3467, 
states (p. 2): 


‘‘The purpose of S. 3467, as it passed the Senate, is 
to extend to transportation by water protection similar 
to that extended to common carriers by land. The 
amendment makes it unlawful for any shipper, con- 
signor, consignee, forwarder, broker, or other person, 


or any officer, agent, or employee thereof, knowingly 
and willfully, directly or indirectly, by means of false 


6 Both the opening paragraph and part Second of Section 16 are directed 
to the correction of the same kind of evil and do not require that any other 
shipper or consignee be prejudiced by the forbidden practices, although such 
will also be the fact in most cases. See testimony before House Committee 
on Merchant Marine and Fisheries on 8. 3467 (74th Cong., 2d Sess.), April 
28, 1936, pages 5, 22. 

In this respect, the opening paragraph and part Second of Section 16 are 
to be distinguished from part First, which prohibits ‘‘undue or unreason- 
able preference or advantage to any particular person, locality, or description 
of traffic in any respect whatsoever ...’’ To establish a violation of this 
provision, it is true that a comparative relationship must exist—that is, to 
establish a preference or advantage in one shipper’s favor, there must be a 
correlative prejudice or disadvantage to another. But the ‘‘false billing’’ 
provision is absolute, rather than comparative, and there need be no more 
than one shipper or consignee involved. Petitioner’s extended argument that 
no discrimination has been shown (Br., pp. 22-24, inclusive) is irrelevant 
to any issue before this Court. 


7 Pages 10 to 13 of petitioner’s brief are devoted to an attack upon the 
Board for its alleged severity upon AUT and leniency upon carriers. The 
attack is wholly unfounded and many of the assertions therein are incorrect; 
but in any event, the attack bears no perceptible relevance to the issues before 
this Court. 
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billing, false classification, false weighing, false report 
of weight, or by any other unjust or unfair device or 
means to obtain or attempt to obtain transportation by 
water for property at less than the rates or charges 
which would otherwise be applicable. Substantially 
similar provisions exist protecting the rail carrier 
from the practice of unscrupulous shippers as will be 
seen in paragraph 3 of section 10 of the Interstate 
Commerce Act. Substantially similar protection was 
afforded motor truck carriers in the motor truck bill 
which passed the Congress last year.’’ 


While the practices of false billing and false weights 
were most prevalent and occupy the major part of the 
testimony before the committee, Congress did not intend to 
abolish only these practices. Other unjust or unfair de- 
vices or means existed or could be devised to achieve the 
same result. The statute shows on its face that these also 
were prohibited and the House Report, quoting the com- 
- ments on S. 3467 submitted by the Shipping Board Bureau 
(the Board’s predecessor), clearly shows that ‘‘other prac- 
tices’’ as well as ‘‘allowances or refunds’’ were contem- 
plated. The testimony of Mr. H. S. Brown, Chief, Division 
of Regulation, Shipping Board Bureau, at the above-men- 
tioned Committee Hearings (p. 33), clearly indicates that 
the general words were intended to cover rebates, false 
claims, and such other devices or means as existed or might 
be contrived. See United States v. American Union Trans- 
port, 327 U.S. 437, at page 450 (1946). 

It is well settled that a direct payment of brokerage to 
a consignee is illegal. Rates, etc. of L. @ A. Garcia and Co., 
2 U.S.M.C. 615 (1941). It could hardly be argued that an 
arrangement whereby a carrier pays a consignee’s shore- 
side charges either directly or through an agent, or secretly 
by absorption within the freight rate is not equally viola- 
tive of Section 16. Dealing with this problem in In Re 
Lawfulness of Payments To Shippers by Wisconsim & 
Michigan Steamship Company Through Automotive Deal- 
ers’ Transport Company, 1 U.S.M.C. 744 (1938), the Com- 
mission stated (p. 749): ‘‘The Commission regards any 
such form or device by which any part of the freight rate 
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paid for transportation is refunded to shippers as a viola- 
tion of law which cannot be too strongly condemned.’’ In 
that case the water carrier caused to be formed a dummy 
corporation which received commissions on each automo- 
bile shipped, and in which automobile shippers purchased 
stock. Dividend payments derived solely from the com- 
missions. That case involved no false billing, classification 
or weight, yet the Commission made the unequivocal finding 
that ‘‘payments to shippers of automobiles by W & M 
through A.D.T. (the dummy corporation) was an unjust 
device or means to obtain transportation of property by 
water at less than the rates or charges which would other- 
wise apply ...’’ (p. 749) See also Agreements of Nicholson 
Universal 8.8. Co., 2 U.S.M.C. 414, 423 (1940). 

In Pablo Calvet & Co. v. Baltimore Insular Line, et al: 
1 U.S.S.B.B. 369 (1935), the Shipping Board Bureau re- 
fused to order the respondent to furnish through bills and 
through rates to complainant for what was actually two 
local movements because such action was ‘‘prohibited by 
Section 16 of the Shipping Act, which makes unlawful the 
furnishing by subject carriers of transportation at less 
than their regular rates through false billing or by other 
unfair device or means’’ (p. 371). Here was neither false 
billing, classification or weighing, but an unfair device or 
means which, if ordered, would produce the precise result 
prohibited by the statute. See also Boston Wool Ass’n v. 
General Steamship Corp., 1 U.S.S.B.B. 49, 52 (1923).® 

Petitioner cites Beaumont Port Commision v. Seatrain 
Lines, 3 F.M.B. 556, 563 (1951), for the proposition that 
‘‘unfair device or means’’ refers only to practices of the 
same nature as false billing, etc., and not to the practice 
here involved. In the Beaumont case, the respondent 
carrier had issued a tariff circular announcing that it would 
absorb certain inland transportation costs on cargo origi- 
nating in or near the five complaining Gulf ports, if such 


8 Petitioner incorrectly states (Br., p. 14): ‘‘* * * AUT cannot be charged 
with resort to any unfair device or means, since it made no false representa- 
tion (or any representation) of any fact to any person.’’ The Board decisions 
cited above make it clear that a false representation is not the only method 
of accomplishing the evil toward which Section 16 is directed. 
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‘eargo were loaded on respondent’s vessels at Belle Chasse, 
La., the only Gulf port actually served by respondent. 
The Board held that the allegations of the complaint stated 
‘a cause of action under the ‘‘undue or unreasonable prefer- 
ence or advantage’’ provision (Section 16, First), but not 
‘under the false billing provision (Section 16, Second). 
Obviously, there could be no violation of Section 16, Sec- 
ond, for the assailed rates were the ‘‘regular rates,’’ being 
the openly stated rates established in respondent’s tariff 
circular. Similarly, the Board held that such rates did not 
constitute an ‘‘unjust or unfair device or means.’’ It is 
clear that an openly published rate available to all, not 
tainted by any secret arrangement or collusion with a 
' shipper, does not fall within the type of practice enumer- 
ated in the section. The Board’s invocation of the rule of 
ejusdem generis was to point out the contrast between the 
open tariff practice under consideration, and the type of 
secret practice forbidden by Section 16, Second. The 
Beaumont case discussion of Section 16, Second (which con- 
demns collusive schemes between shipper and carrier), 
- plainly does not control the instant case, which arises under 
the opening paragraph of Section 16 and involves a private 
arrangement between a consignee and a forwarder, to 
' which the carrier is not a party, whereby the cost of serv- 
ices performed by the forwarder for the consignee will be 
passed on to the carrier by way of a bill for unearned 
brokerage. 

In the instant case, the record plainly shows that Central, 
the consignee, intended to make no payment whatsoever for 
all the many services it expected to receive from American 
Union Transport. By its letter of May 16, 1952 (Ex. 6, 
J.A. ), Central advised AUT that it had ‘‘decided to 
appoint American Union Transport, Inc., as brokers in 
charge of negotiations and arrangements in connection 
with these shipments by Lloyd Brasileiro or another mem- 
ber of the Conference, without any charge to Central.’’ A 
subsequent letter instructed AUT as to some of the services 
it expected AUT to perform, as follows: 

‘‘In reply to your letter of June 5th, 1952 I wish to 
inform you: 


| 
. 
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‘*1) The volumes are to be numbered consecutively ; 
they should bear the marking E.F.C.B., indication 
of gross, legal and net weights, in pounds and in 
kilos, as well as the number of the contract, i.e. the 
order placed by this railroad. 


‘*2) The goods should be consigned, to ‘Estrate de 
Ferro Central do Brasil’; in case of omission, the 
suppliers will be responsible for expenses in- 
curred. 


‘¢3) The documents required are the following: 


a) Full set of ocean bills of lading, consigned to 
Estrada de Ferro Central do Brasil; 


b) Legalized commercial invoice; 


c) First and fifth ‘vias’ of consular invoice. There 
will be no need for documents in connection 
with insurance, which will be taken care of in 
Rio by this railroad; 

‘*4) The value to be declared on the commercial invoice 
is to be that of the goods delivered ‘F.A.S. New 
York’, including proper packing for ocean ship- 
ping. 

‘“‘5) The commercial invoice should contain a de- 
tailed description of the goods shipped, including 
quantities and prices per unit, as well as the num- 
ber of the respective contract. 


“‘6) Commercial invoices should be accompanied by 
packing lists.’’ (Ex. 13, J.A. 


Although it is clear that these services were wholly for 
Central’s benefit and performed at Central’s request, AUT 
agreed not to charge Central for these services. Instead, 
AUT expected to be compensated therefor by the carriers,® 
although it is equally clear that AUT was to render no 


9It may be noted that the Board has not ruled that waiver of a freight 
forwarding fee alone is a rebate (as erroneously asserted on page 18 of peti- 
tioner’s brief), or that it is evil to collect a brokerage fee without collecting, 
in addition, a forwarding fee (petitioner’s brief, p. 17). The ruling is that 
it is illegal to use a device or means whereby freight forwarding services 
performed for a shipper or consignee are paid for by the ocean carrier under 
the guise of brokerage. See F.M.B. General Order No. 72, 46 C.F.R. Part 
244, Sec. 244.13, in part, ‘‘A forwarder shall not share any part of the 
brokerage received from a common carrier by water with a shipper or con- 


signee.’’ 
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- service to them. The uncontradicted testimony of Mr. 
Eric Holzer, Executive Vice-President of AUT, is as fol- 
lows: 


““Q. What was your understanding with your prin- 
cipal i in that regard? 

‘A. We were not to charge any fee. We had an 
understanding to that effect. 

**Q. You had that explicit understanding? 

‘*A. That is right. 

“‘Q. Weren’t you performing a service for Central 
in Fe ay with forwarding these locomotives? 

éeé es. 

“*Q. Yet you did not charge them for it? 

cA. No, we did not. 

‘‘Q. Now, how did you expect to be compensated for 
this service which you rendered to the Central Rail- 
road? 

‘ ri. oe the brokerage from the lines.’’ (Tr. 98, 


There can be no doubt that the services performed by 
AUT were freight forwarding and nothing more. The use 
of the terms ‘‘freight forwarder’’ and ‘‘broker’’ inter- 
changeably throughout petitioner’s brief as thfough they 
were synonymous leads to unwarranted confusion. The 
distinctions between them are vital. The Board has found, 
as it has found time and again in other cases involving the 
same subject matter, that the many services performed 
by AUT, including arranging overland transportation to 
shipside, coordinating manufacturer’s delivery dates with 
steamer sailings, procuring consular invoices, customs dec- 
larations and export permits, reserving space, booking the 
cargo, and advising Central when to expect shipments were 
ordinary freight forwarder services. ‘‘The duty to bring 
the locomotives alongside the vessel, ready for shipment, 
is a duty of the shipper, not the ship’’ (F.M.B. Rept. 15, 
J.A. 13). 

These findings are fully supported by precedent, the 
Board’s specialized experience in the particular field, and 
the testimony in this case. It is settled that these activities 
are performed by the freight forwarder on behalf of the 
shipper and as agent of the shipper. In United States v. 


19 


American Union Tramsport, 327 U.S. 487, 442-443 (1946), 
after reciting many of the services, the Court pointed out 
that ‘‘By engaging in these many activities of the forward- 
ing business, independent forwarders .. . act as agents of 
the shipper. They assume no responsibility for the trans- 
portation of goods’’. In a footnote to its opinion in New 
York Freight Forwarder Investigation, 3 U.S.M.C. 157, 
159 (1949) (note 2), the Federal Maritime Board spelled 
out in detail the services typically performed by freight 
forwarders for shippers and consignees; these are sub- 
stantially identical to the services here performed by AUT 
for Central. See also Investigation into the Activities of 
Foreign Freight Forwarders and Brokers, House Report 
No. 2939, 84th Cong., 2d Sess., Committee on Merchant 
Marine & Fisheries, pages 5-7. 

For more than two decades, the Board has consistently 
recognized the distinction between broker and forwarder, 
and the different legal principles applicable to each class. 
In Re Gulf Brokerage and Forwarding Agreements, 1 
U.S.S.B.B. 533 (1936). Thus, in American Union Trans- 


port v. Italian Lime, 2 U.S.M.C. 553 (1941), at pages 553- 
504: 


‘‘In the capacity of steamship broker it seeks out 
cargoes which are to move. In return for compensa- 
tion from carriers of a percentage of the freight earned 
by the carriers, zt obtains such cargoes for movement 
vva the carriers who will book the same and who will 
pay it the percentage ‘brokerage’ compensation.”’ 


In Pacific Westbound Conference Agreement, 2 U.S.M.C. 
775, 780 (1946), the Board again stated ‘‘Brokerage is com- 
pensation for securing cargo for the ship.’? See also 
Agreements and Practices Re Brokerage, 3 U.S.M.C. 170, 
172 (1949), where the term forwarder was distinguished 
as ‘‘any person employed by shippers or consignees to dis- 
patch shipments by ocean steamships and to take care of 
formalities incident thereto.’’ And, zbzd, page 175, ‘‘the 
service [of a forwarder] is primarily for the shippers, and 
the carrier’s benefit is incidental . . . Forwarders, when 
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earning and collecting brokerage are doing so in return 
for services to the carrier, a position analogous to em- 
ployees of the carrier.’’ The fact that generally freight 
forwarders also act as brokers should not be allowed to 
confound the analysis—their functions differ, their princi- 
pals differ, the service performed differs, and the basis for 
payment differs. As to a given shipment, the freight. for- 
warder may also be a broker, but not unless that relation- 
ship is created with the carrier by its express or implied 
consent. 

It is, therefore, quite evident that all of AUT’s services 
in connection with the transportation of the 120 locomotives 
were performed as a freight forwarder on behalf of and as 
agent of Central Railroad; that the original letter agree- 
ment of agency provided that AUT would receive no com- 
pensation whatsoever from Central Railroad for this work; 
and that AUT embarked upon these duties on behalf of the 
consignee while expecting and intending that a portion of 
the ocean freight would serve as payment therefor by way 
of brokerage from the carrier. The result of this prac- 
tice would have been the payment by the ocean carrier for 
services performed by AUT for the consignee and for which 
the carrier was not responsible. It would give to the con- 
signee transportation at less than the rates and charges 
otherwise applicable.* This result is equally inimical to 
Section 16, whether it is accomplished by paying directly 
to the consignee a portion of the ocean freight, or by pay- 





10 Petitioner seeks to derive some comfort from brokerage paid by the 
carriers on spare parts. This is a truly de minimis matter. The brokerage 
claimed by AUT was $11,738.52, of which $328.42 was on shipments of spare 
parts for the locomotives (Complaint, Ex. B, J.A. 37-42). Of the latter 
amount, the sum of $91.41 was paid to AUT as brokerage on four spare parts 
shipments (Tr. 4-7, J.A. ) (Recom. Dec. 9, J.A. 62). This small amount 
was apparently paid through clerical error. On this record it can hardly be 
taken as evidence that the carriers recognized that brokerage services had 
been performed for them. In any event AUT failed to prove it had secured 
the spare parts shipments for the carriers and the Board accordingly held 
that it was not entitled to the brokerage (F.M.B. Rept. 16, J.A. 13-14). 


11 The record does not indicate that this plan was made known to the 
Conference. 


12 A negotiated rate is as much an ‘‘applicable rate’’ as a rate posted and 
filed. See H.R. 2598, 74th Cong., 2d Sess., page 3. 
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ing it through a dummy corporation as in thee W & M 
Steamship case, 1 U.S.M.C. 744, or, as here, by using it to 
pay debts for services which the consignee would otherwise 
have to pay.” 

The effect of the Board’s denial of reparations is to 
leave AUT where it chose to place itself. Since AUT 
agreed to act gratis for Central, AUT has received for its 
services all that it contracted to receive. Were the Board 
to have awarded reparations, it would have been ordering 
the accomplishment of the very result forbidden by the 
Act. Keogh v.C. &G N.W. Ry. Co., 260 U.S. 156 (1922). 


B. The Board Correctly Found That Petitioner Failed to Earn 
Brokerage and Hence Was Not Entitled to an Order for Their 
Recovery by Way of Reparation 


The alternative ground upon which the Board denied 
reparations was its holding that petitioner had not 
‘‘earned’’ brokerage—that is, having no legal right to 
brokerage, AUT had suffered no injury by the carriers’ 
failure to pay. In effect, the Board held that petitioner 
lacked standing to sue. Like that discussed in Point A, 
supra, this ground of the Board’s denial of reparation is 
itself sufficient to sustain the result reached by the Board. 


13 The result is, moreover, violative of an outstanding Board regulation, 
which prohibits the sharing of the brokerage with the consignee. F.M.B. 
General Order No. 72, 46 C.F.R. Part 244, Sec. 244.13. 


14 Petitioner’s contention that the Board decision is an improper exercise 
of rule-making power merits little consideration. This, as is any suit for 
damages, is a purely adjudicatory proceeding. Petitioner’s contention in this 
regard wholly disregards the distinctions between rule-making and adjudica- 
tion announced in the Administrative Procedure Act, Sections 4 and 5. 

The Board has presently under consideration a separate formal rule-making 
proceeding pointed to the adoption of proposed amendments to General Order 
72. The proposed amendments (22 F.R. 1779, March 19, 1957) are designed 
in part (Section 244.13(f)) to prohibit, as a rule of general applicability, 
the collection of brokerage by a forwarder in any case where the forwarder 
does not have the power to nominate the carrier, or where the forwarder 
agrees to serve the shipper or consignee free in consideration of the for- 
warder’s receiving of brokerage from the carrier. 

The purpose of the rule-making proceeding is to give general application 
to the principles announced by the Board in its various adjudicatory deci- 
sions, including the decision here under review, and it is aimed at generally 
prohibiting the practices found in this and in many prior Board decisions 
to be contrary to the public policy expressed in the Shipping Act. 
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Petitioner challenges the authority of the Board to de- 
_ termine whether or not the brokerage had been earned. 
Such determination is not only authorized, it is essential. 

The proceedings before the Board were commenced by 
complaint under the provisions of Section 22, Shipping Act, 
1916, which provides in part ‘‘That any person may file 
with the Board a sworn complaint setting forth any vio- 
lation of this Act by a common carrier by water, or other 
person subject to this Act, and asking reparation for the 
injury, of any, caused thereby; . .. The board, ... may 
' direct the payment, on or before a day named, of full rep- 
aration to the complainant for the injury caused by such 
violation.’’ 

The term ‘‘injury’’ as used in a statute of this type 
means damages from interference with a legal right. Penm- 
— sylvania R.R. Co. v. International Coal Co., 230 U.S. 184, 
- 204 (1912). The award by the Board is compensatory, 
' not penal, and can be made only if the complainant has 
suffered actual legal damage caused by the violation of the 
Act. This has been the consistent position of the Board 
since 1922. In Eden Miming Co. v. Bluefields Fruit & 8.8. 
Co., 1 U.S.S.B. 41, 47 (1922), the Board announced that 
‘‘Tt cannot be inferred from the language used that com- 
pensation for other than the actual damage incurred is to 
be granted.’’ In H. Kramer & Co. v. Inland Waterways 
Corp., et al., 1 U.S.M.C. 630, 633 (1937), the Commission 
stated ‘‘Proof of a violation of Section 16 of the Shipping 
Act, 1916, supported by proof of damage resulting directly 
therefrom is a prerequisite to an award of reparation.”’ 
See Pennsylvania Railroad Company v. International Coal 
Mining Company, 230 U.S. 184, 204 (1912). Necessarily, 
the Board must determine both the existence and amount 
of the injury. See R. Hernandez v. A. Bernstein Schif- 
fahrtsegesellschaft, M.B.H., et al., 1 U.S.M.C. 686, 691 
(1937). As stated in Bloomer Bros. Co., Inc. v. Luckenbach 
S.S. Co., Inc., 1 U.S.M.C. 692, 693 (1938), ‘‘A reparation 
basis is not to be found in the expectation or promise that 
a reduced rate would be established ...’’ See American 
Can Co. v. Russellville Camming Co., 191 F. 2d 38, 54 (C.A. 
8, 1951). 
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The fact that the carriers entered into an illegal agree- 
ment to pay no brokerage to AUT does not confer upon 
AUT the right to recover reparations. That agreement 
between the carriers was illegal solely because it was not 
submitted to the Board for approval as required by Section 
15 of the Act. The agreement did not result in the frus- 
tration or denial of a legal right of AUT. Quite independ- 
ently of the agreement, AUT had no legal right to collect 
brokerage. It therefore had no right to recover. 

For a complainant to have standing, loss of money or 
damage is not enough; the injury must affect a legal right: 


‘*¢An injury, legally speaking, consists of a wrong 
done to a person, or, in other words, a violation of his 
right. It is an ancient maxim, that a damage to one, 
without an injury in this sense, (damnum absque im 
juria), does not lay the foundation of an action; be- 
cause, if the act complained of does not violate any 
of his legal rights, it is obvious, that he has no cause 
to complain ... Want of right and want of remedy are 
justly said to be reciprocal. Where therefore there 
has been a violation of a right, the person injured is 
entitled to an action.’ Parker.v. Griswold, 17 Conn. 
288, 302-303. The converse is equally true, that where, 
although there is damage, there is no violation of a 
right no action can be maintained.’’ Alabama Power 
Co. v. Ickes, 302 U.S. 464, 479 (1938). 


The Board and its predecessors have consistently and 
repeatedly defined brokerage as the payment of a percent- 
age of the ocean freight moneys by a carrier to a broker 
in return for securing cargo for the ship. In Pacific 


15 This is the ‘‘legitimate’’ brokerage referred to by the House Committee 
on pp. 2-3 of House Report No. 2598, 74th Cong., 2d Sess. 


‘*Suggestions were made to add a proviso that nothing in the act 
shall be construed to prohibit the payment by carriers of ocean freight 
brokerage to a bona fide forwarder or broker. It is not the intent of 
this committee that the act shall be construed so as to prohibit the pay- 
ment by carriers of legitimate brokerage, and it is not believed that the 
language of the new matter as now drawn could by any possibility inter- 
fere with the payment of legitimate brokerage. It is for this reason that 
@ proviso to that effect is not added.’’ 

It is clear that the statute was intended to prohibit other than ‘‘legitimate 


brokerage,’’ that is, brokerage which was, as here, passed back to the con- 
signee or which was not earned by the broker. 
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Westbound Conference Agreement, 2 U.S.M.C. 775, 780 
(1946), it was said that: ‘‘Brokerage is compensation for 
securing cargo for the ship.’? And in American Union 
Tramsport v. Italian Lime, 2 U.S.M.C. 553, 557 (1941), it 
was pointed out that the brokers’ ‘‘only interest in the 
transportation involved was the compensation it expected 
to receive from defendant in return for supplying cargo 
for defendant’s vessels.’’ Brokerage is ‘‘generally meas- 
ured in amounts equal to fixed percentages of gross reve- 
nues collected by the carriers from shippers ...’’ <Agree- 
ments and Practices Re Brokerage, 3 U.S.M.C. 170, 172 
(1949). And ‘‘Forwarders, when earning and collecting 
brokerage are doing so in return for services to the carrier, 
a position analogous to employees of the carrier.’’ Ibid, 
page 175. See also Jomt Committee, etc. v. Pacific W/B 
Conference, 4 F.M.B. 166, 172 (1953), where a conference 
rule was approved because it limited brokerage to ‘‘freight 
forwarders who have, in fact, earned brokerage by actually 
securing or booking the cargo for the ship.’’ *® 

The facts in this record are clear, and the Board’s find- 
ings in this respect are fully supported by the record. 
They lead to the inescapable conclusion that AUT did not 
earn brokerage. Of the 120 locomotives involved in this 
complaint, 76 were shipped out of the port of New York, 
all of them exclusively on vessels of Lloyd Brasileiro 
(Recom. Dec. 8, J.A. 60; Tr. 114, J.A. ). The other 44 
were shipped from Montreal, Canada, 26 in vessels of 
Moore-McCormack Lines, Inc., 15 by International Freight- 
ing Corporation, Inc., and 3 by Lamport & Holt Lines, Ltd. 
(Recom. Dee. 8, J.A. 61). It is undisputed that the steam- 
ship lines, acting through their Conference organization, 
negotiated directly with Central and secured the cargo 
here involved not only without the assistance of AUT, but 
in spite of its active competition, adverse to the Confer- 
ence’s interests (Ex. 2, 3, 4, 6, J.A. ) (FMB. Rept. 43, 
J.A. 4-5) (Tr. 341, 350-351, J.A. ). The finding of the 





16 And see: Gulf Brokerage § Forwarding Agreements, 1 U.S.S.BB. 533 
(1936); Port of New York Freight Forwarder Investigation, 3 U.S.M.C. 157, 
159 (1949); House Report No. 2939, 84th Cong., 2d Sess.—Investigation into 
the Actwities of Foreign Freight Forwarders and Brokers. 
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Board was that ‘‘the transportation was sold directly by 
the Conference to Central, and that Central reserved to it- 
self the right to select the individual carrier in every in- 
stance’’ (F.M.B. Rept. 14, J.A. 12). This finding is fully 
supported by the evidence. Lloyd was to be the ocean car- 
rier, and this choice was made by Central and not AUT 
(Ex. 6, J.A. ). By letter dated August 5, 1952, Central 
instructed AUT as follows: 


‘‘With regard to the question mentioned therein of 
the two locomotives to be delivered in Montreal at 
the beginning of September, as well as the shipment 
of the remaining units totalling 120, for which you are 
our official forwarders, you are hereby authorized to 
proceed in the following manner: 


a)—in case the Lloyd Brasileiro has no ship avail- 
able for lifting the locomotives within four days 
after their delivery, you should ascertain the 
possibility of shipping space on any other vessel 
operated by one of the Conference lines, whose 
freight charges have, therefore, been fixed; 


b)—after ascertaining this possibility, you should 
advise this Railroad immediately the name of 
the ship, the company which operates it and the 
shipment date; and further advising us which 
is the closest Lloyd vessel scheduled then; 


¢c)—a reply will be promptly sent to you, authorizing 
or not the shipment on the reported vessel; 


d)—should there be no Conference vessel available, 
you should advise this Railroad regarding the 
possibility of shipping space with any other 
navigation company, indicating the freight 
charge, date of shipment and the time required 
for the trip, so that the shipment can be author- 
ized or not’’ (Ex. 14, J.A. ). 


AUT itself acknowledged that the choice of carrier was 
made by Central in Ex. 11 (J.A. ), its letter of June 2, 
1952, to International General Electric Company, wherein 
it states, in part, ‘‘We have instructions to ship on vessels 
of Lloyd Brasileiro...’’ (See also Ex. 7 (J.A. \ 

As to the shipments on Lloyd, therefore, it is plain that 
AUT had no choice to make or discretion to exercise, that 
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it did not secure the business for Lloyd, and consequently, 
that it did not earn brokerage. 

It is equally apparent that the petitioner did not secure 
_ for the carriers the cargoes that were shipped from Mont- 
real on vessels other than Lloyd. The 44 Canadian locomo- 
tives were part of the 120 for which the Conference con- 
tracted, and under Central’s arrangement with the Con- 
ference, they were required to be shipped on Conference 
vessels. The sole function of AUT was to ascertain the 
availability of alternative Conference sailings when Lloyd 
sailings were unavailable, and to report the facts to Cen- 
tral. In every case, the choice of carrier was reserved by 
| the consignee and was exercised by the consignee. AUT 
' clearly had no authority to choose the carrier, and thus 
secure the freight for the carrier. 

Whether or not some of the services performed by AUT 
as forwarder for Central were of incidental benefit to the 
carrier is not in issue here, for such services do not con- 
stitute brokerage. As was pointed out in Agreements and 
Practices Re Brokerage, 3 U.S.M.C. 170, 175 (1949), ‘‘the 
service [of a forwarder] is primarily for the shippers and 
the carrier’s benefit is incidental.’’ What is in issue here 
is the right of AUT to collect a specific fee, brokerage, 
which by definition is paid not for miscellaneous accessorial 
services to the shipper or consignee,”” but as compensation 
for one thing, and one thing alone—securing cargo for the 
ship. American Union Transport v. Italian Line, 2 U.S.- 
M.C. 553, 553-554 (1941) ; United States v. American Union 
Transport, 327 U.S. 487, 442-443 (1946). 

Moreover, not only did AUT fail to earn brokerage, it 
was placed on notice by Lloyd before any shipments were 
made that brokerage would not be paid. On June 11, 1952, 
AUT notified Lloyd of the shipment of the first two loco- 
motives from the factory on June 19, 1952, for loading on 
the SS Lome Mexico on June 20, 1952. This letter stated 
that brokerage was charged at 14% percent, and the follow- 


17 Although the responsibility for issuing a bill of lading may rest with 
the carrier, shippers (on their own behalf) having in their possession the 
necessary information to be entered on the bill, customarily undertake the 
simple mechanical task of preparing it. 
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ing day, June 12, 1952, Lloyd replied, advising that it would 
not be paid (Ex. 16,17, J.A.  ). Lloyd’s letter of June 
12, 1952, stated as the reason for the refusal to pay broker- 
age the fact that, as an instrumentality of the Government 
of Brazil, it had been delegated no authority to pay broker- 
age. The testimony of Lloyd’s agent, which is uncontro- 
verted, is that that line had been given instructions by the 
Government in Rio de Janeiro not to pay brokerage because 
Central, as a sister instrumentality of the Brazilian Gov- 
ernment, had no freedom to choose any other carrier when 
Lloyd vessels were available (Tr. 184-5, J.A. i de 
other words, it was considered that no situation warranting 
brokerage payments could arise in these circumstances. 
The position of Lloyd was reached independently of the 
Conference agreement.'* Such a position is lawful. Agree- 
ments and Practices Re Brokerage, 3 U.S.M.C. 170, 177 
(1949); Pacific Westbound Conference Agreement, 2 U.S.- 
M.C. 775, 782 (1946). Thus, prior to the performance of 
any services AUT was aware that it could not expect to 
receive brokerage on the shipments on vessels of Lloyd 
And since brokerage consists of a service to the carrier, 
and since the broker is pro tamto an agent of the carrier, 
the carrier’s express rejection of such service in advance 
of the shipment is itself enough to negative any obligation 
to pay for such service. 

By November 14, 1952, AUT had formally received simi- 
lar information from the Conference—that is, that broker- 
age would not be paid—as to all shipments. Indeed, AUT 





18 The contention of AUT that Lloyd Brasileiro’s refusal to pay brokerage 
was somehow related to the Conference agreement is thus contradicted by 
the evidence of record. The only basis for that contention is that the Con- 
ference agreement was reached on June 12, 1952, the same day that Lloyd 
Brasileiro sent its letter refusing to pay. This was a mere coincidence of 
time. The record contains nothing to support the assumption that Lloyd’s 
refusal to pay was caused by the Conference action; on the contrary, all the 
evidence of record (unshaken by cross-examination or by rebuttal evidence) 
indicates that Lloyd’s refusal was dictated by the independent policy of the 
Brazilian Government. There is controversial evidence as to whether Central 
had paid brokerage on shipments consigned to agencies of the Brazilian Gov- 
ernment at other times, but such payment, even if made, does not show that 
the withholding of brokerage in the present case was not an exercise of 
independent managerial discretion. _ 
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had actual notice of this fact in June 1952 (Tr. 140-141, 
J.A. ). The Conference position was consistent with 
the ultimate finding of the Board that brokerage had not 
been earned. It is immaterial to the issues here that the 
Conference position was formalized by an agreement which 
was illegal because not filed in advance for approval by 
the Board. 

In short, AUT did not earn any brokerage and, contrary 
to its assertions, it had no reasonable expectation that it 
would be paid brokerage. It was never recognized by the 
Conference carriers as their broker.’® It thus had no legal 
right, in contract or tort, to such payments and it lost 
nothing as a result of the agreement between the carriers 
to which it was legally entitled. Reparations cannot be 
awarded in such a case even if, contrary to the Board’s 
finding, the award would not have been in violation of Sec- 
tion 16.” 


C. The Board Correctly Denied Reparations With Respect to the 
Shipments From Canada 


As indicated above, the decision of the Board denying 
reparations with respect to the shipments from Montreal is 
correct upon the ground discussed above that no brokerage 
was earned. However, the Board could not have ordered 


19 The appointment of AUT as ‘‘broker’’ by the consignee, Central, could 
not create any legal relation or liability on the ocean carriers. Such liability 
could only flow from an appointment by the carrier itself, who would incur 
the liability. The term ‘‘broker’’ as used by Central must be read to mean 
‘fagent’’ or ‘‘freight forwarder.’’ The carriers did not appoint AUT as 
freight broker to obtain the cargo for them, and no contract ever came into 
existence between them and AUT. See Ex. 14 (J.A. ), where Central re- 
ferred to AUT as ‘‘our official forwarders.’’ 


20 The Board did not, as AUT erroneously contends, hold ‘‘that failure to 
collect [a forwarder’s] fee (which is not prescribed by any statute or regu- 
lation) from the consignee invalidated AUT’s brokerage claim against the 
carrier and constituted a rebate.’’ Brief, p. 17. What the Board held was 
that where AUT had not earned—that is, had no legal right to—a broker’s 
fee, AUT’s claim for such fee was invalid. It also held that where the ex- 
plicit terms of the agreement between forwarder and consignee called for 
complte waiver of any forwarder fee, coupled with a plan to impose that cost 
upon the carrier, in the guise of unearned brokerage, such an arrangement 
violated Section 16. 
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reparations as to such shipments in any event. The juris- 
diction of the Board in this case is based upon and limited 
by the Shipping Act, 1916. See Reliance Motor Car Co. v. 
Great Lakes Transit Corp., 1 U.S.M.C. 794, 796 (1938). 
Petitioner apparently recognizes this, stating ‘‘They [the 
locomotives from Canada] never entered the commerce 
(foreign or domestic) of the United States as defined in 
Section 1 of the Shipping Act, 46 U.S.C. 801. Since the 
Shipping Act regulates the duties only of carriers in com- 
merce of the United States, the Board had no jurisdiction 
to apply the standards of Section 16 to commerce between 
Canada and Brazil ... The Board could apply section 16 
to Canadian transactions only by giving extra territorial 
effect to the Shipping Act. Even if the Act could apply 
extraterritorially, it does not purport to do so.’’ Brief, 
p. 25) 

Having thus argued so persuasively that the Board has 
no jurisdiction over the Canadian shipments, petitioner 
then demands that such jurisdiction be invoked in its be- 
half. Obviously, this cannot be done. 

The Board has never construed the Shipping Act, 1916, 
as conferring jurisdiction over ocean carriage between two 
foreign ports, -and whether the Act could be given such 
extraterritorial effect is at best doubtful. In In Re Rates 
In Canadian Currency, 1 U.S.S.B. 264 (1933), the Board 
noted (p. 278) ‘‘Further, the proposal . . . ignores the fact 
that the Board certainly has no power to compel carriers 
operating out of Canada to quote [rates] in sterling. . .’’ 
The Conferences involved in that proceeding included sev- 
eral American-flag companies, but the transactions under 
consideration were in the foreign commerce of Canada, not 
the United States. Similarly, in Seas Shipping Co. v. 
American South African Inne, Inc., et al., 1 U.S.S.B.B. 568; 
578 (1936), the Board adverted to the fact that defendants 
‘thad faced increased competition, involving rate cutting, 
for some time, including competition from carriers operat- 
ing from Canadian ports and therefore not subject to the 
Department’s jurisdiction.’’ 

Discussing the effect of the Shipping Act, 1916, with 
reference to cargo movements exclusively between foreign 
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ports, the Board has stated, in Jsbrandtsen Co., Inc. v. 
American Export Lines, Inc., 4 F.M.B. 442, 452 (1954): 


‘It is not clear that every practice deemed unfair 
by lines or conferences transporting to or from United 
States ports is necessarily unfair if practiced by lines 
or conferences in trades between foreign ports.”’ 


The Conference’s organic agreement approved by the 
Board adverts, incidentally, to cargo carryings originating 
in Canada, as well as those in the United States. The 
Board’s approval of the agreement covers so much of the 
agreement as relates to the foreign commerce of the United 
States, but the Board has no powers to approve agree- 
ments in the foreign commerce of Canada or any other 
foreign nation. An act unlawful in the foreign commerce 
of the United States by virtue of this statute is not thereby 
unlawful in the foreign commerce of any other country, 
and the Board has been vested neither with the power to 
pass upon such acts nor with the authority to award repa- 
rations based upon them.” 


IL THE BOARD’S DECISION AND ORDER ARE PROCEDURALLY VALID 


The Board has held that it would not order the pay- 
ment of reparations ‘‘where such payment would counte- 
nance a violation of Section 16 of the Act and thus be 
illegal’? (F.M.B. Rept. 13-14, J.A. 12). Petitioner assails 
the procedural validity of the Board’s decision on the sole 
asserted ground that because the Conference’s answer did 
not expressly raise the point, AUT had no opportunity to 
be heard on the issue of the legality of its own conduct, and 
received no notice that the legality of its action would be 
considered. But petitioner was the moving party in this 
proceeding and necessarily knew that it had to present a 





21 The Shipping Act, 1916, is by its preamble ‘‘An Act . . . to regulate 
carriers by water engaged in the foreign and interstate commerce of the 
United States ...’’ 


22 The anti-trust cases cited by petitioner (Brief, p. 25) all involve circum- 
stances where the foreign commerce of the United States was involved and 
the courts in those cases adverted to that fact. 
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lawful claim. See Oscanyan v. Arms Co., 103 U.S. 261, 264 
(1880). There the case was dismissed upon the opening 
statement of plaintiff’s counsel, the Court taking immediate 
cognizance of the disclosed illegality.” 

It was petitioner’s own evidence that in part established 
the facts upon which the Board concluded that an award 
of reparations would violate Section 16. Petitioner’s argu- 
ment to this Court does not make it clear whether any 
prejudice is claimed from an alleged lack of opportunity to 
offer evidence, but the record makes evident that full op- 
portunity was accorded. 

And as to its alleged lack of opportunity to argue the 
issue of the legality of its claim for damages, it is clear that 
petitioner had ample opportunity to do so, and that, if it 
wished to argue the point more fully, could have done so. 
In July 1956, after all evidence had been presented at the 
hearing, the parties filed briefs to the Examiner. The brief 
for respondent Conference argued at length that payment 
of brokerage would constitute a violation of Section 16 
(Conf. brief, pp. 22-25, J.A. ). This argument was 
discussed in the recommended decision of the Examiner 
(Recom. Dec. 14, J.A. 68), and inferentially rejected. In 
the Conference’s exceptions to the recommended decision, 
it explicitly raised the issue again and vigorously argued 
it (Exceptions of Conf. to Examiner’s recommended de- 
cision, pp. 2, 14-17, J.A. ). Certainly the petitioner was 
fully apprised of this issue in sufficient time to prepare 
argument thereon, and it did in fact argue the point. On 
December 31, 1956, petitioner filed its reply to respondent’s 
exceptions and devoted pages 16 and 17 to this issue 
(J.A. ). But ct_no time during his oral argument be- 
fore the Board did counsel for AUT discuss this issue. 


23 The Oscanyan doctrine is, of course, a correct statement of law today. 
In Firfer v. United States, 93 App. D.C. 216, 218; 208 F. 2d 524, 526 (1953), 
this Court stated: 


‘‘There is no question as to the power of the trial court to direct a 
verdict for defendant following plaintiff’s opening statement if it be- 
comes apparent from that statement that plaintiff would have no cause 
of action even if he were able to prove by competent evidence all of 
the allegations made therein.’’ (Citations omitted.) 
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Furthermore, petitioner has failed to make use of the 
additional opportunity extended to it by the Board’s Rules 
of Practice. Rule 16 of the Board (46 C.F.R. Sec. 201.261) 
provides that the Board may reopen any proceeding upon 
petition for rehearing, reargument or reconsideration, and 
that the Board may alter, modify or set aside in whole or 
in part its report of findings or order if required by 
changed conditions in fact or law or by the public interest. 
Petitioner has made no effort to avail itself of this redress. 

It is submitted that AUT had notice that the legality of 
its conduct was in issue from the inception of its complaint; 
that a complainant must be presumed to know that the 
legality of its own conduct will be scrutinized and must 
withstand attack if relief is to be secured from the deciding 
tribunal. Moreover, the record shows that AUT had re- 
peated actual notice of this issue, and although advantage 
was taken of one opportunity to argue it, other opportuni- 
ties to do so were ignored. AUT should not now be heard 
to complain that it was denied a hearing simply because 
the illegality of its conduct was not formally pleaded prior 
to the hearing. See Montana Power Co. v. Federal Power 
Commission, 87 App. D.C. 316, 322; 185 F. 2d 491, 497 
(1950) ; cert. den. 340 U.S. 947; rehearing den. 341 U.S. 912. 

To grant the relief sought in this case, the Board would 
have had to close its eyes to a revealed violation of the 
public policy declared in its governing statute. The evi- 
dence presented to the Board in this case disclosed that 
the practice in which the complainant had engaged violated 
the Shipping Act, 1916. That no affirmative defense to 
this effect was pleaded in the answer could not prevent the 
Board from taking cognizance of the facts.“ ‘‘... [I]t is 
not fair play for [the board] to create an injustice, instead 
of remedying one, by omitting to inform itself and by acting 





24 See dissent of Frank, C. J., in Adams-Mitchell Co. v. Cambridge Dis- 
tributing Co., 189 F. 2d 913 (CA 2, 1951), at page 925, ‘‘Where a plaintiff 
not only alleges but proves that an agreement is illegal, surely a court cannot 
justify itself in ignoring the illegality by saying that the defendant did not 
allege and prove it. Nor can it be argued tenably that, because the defend- 
ant in its pleadings and proof, denied the making of the illegal promise, the 
defendant is estopped to urge the illegality which the plaintiff’s proof 
reveals.’’ 
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ignorantly when intelligent action is possible.’’ Isbrandt- 
sen Co. v. United States, 96 F. Supp. 883, 892 (S.D.N-Y. 
1951), and cased cited. See Clarksburg Pub. Co. v. Federal 
Communications Commission, 96 App. D.C. 211, 215; 225 
F. 2d 511, 515 (1955)g Courts have a duty to take notice, 
sua sponte, of disclosed illegality. Fitzsimons v. Eagle 
Brewmg Co., 107 F. 2d 712 (CA 3, 1939); Labor Board v. 
I. é M. Electric Co., 318 U.S. 9, 18 (1948) ; Roberts v. Criss, 
266 Fed. 296, 301-302 (1920); Oscanyan v. Arms Co., 103 
U.S. 261 (1880). Surely, the Board can do no less, 


CONCLUSION 

The Board’s denial of reparations to petitioner, in addi- 
tion to being procedurally correct, was substantively based 
upon two separate grounds, each of which by itself is 
sufficient. In the first place, the Board held that an award 
of the reparations sought by petitioner would, in effect, but 
serve to perfect an inchoate offense under the Shipping 
Act. In the second place, the Board found that petitioner 
had not earned—that is, it had no legal right to recover— 
the brokerage fee sought by way of reparations, and conse- 
quently the Board lacked the authority to award damages 
where no legal injury had been suffered. 

The Board’s order should be affirmed. 
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